


2. What scope of investigation will satisfy the SFO and avoid the need for
additional, SFO directed investigation?

We are looking for a report following an investigation that will enable us to be satisfied that the
issues involved have been fully investigated and that it is appropriate for us to discuss
remediation. Clearly no report will ever cover every issue that could possibly be raised: this is
something that we recognise and we are anxious not to put disproportionate cost on the
corporates. We recognise as well that the scope of an investigation into a one off lapse some
time ago may be different to an investigation into a number of more recent instances that may
add up to business practice or indeed to systemic issues.

Our very strong preference is that all investigative work should be carried out by the
professional advisers and that it is not necessary for the SFO to conduct any investigation
itself. In my view this makes it important that the SFO is engaged at an appropriate stage
during the course of the investigation in order to be able to discuss the scope of the
investigation and to have regular updates. This will enable the corporate and the SFO to have
continuing visibility of what is happening and to ensure that we can use the final report as a
basis for settlement. Once again, professional advisers will have a key role because they will
know what is likely to satisfy the SFO.

3. Under what circumstances would monitors be appointed?

| have heard the comments of a number of corporates and advisers who have been critical of
the US approach on monitors because of the expense and the intrusiveness involved.
Whether that perspective is right or not is not an issue for me. What | would like to do though
is to find a way of ensuring that the monitoring process strikes the right balance between
assuring the public that the corporate is genuinely committed to the new anti-corruption culture
while not imposing disproportionate burdens on the corporate. | think that we are finding that
balance in the cases that we have dealt with so far.

It may be helpful if | spell out what our approach is:

e Not all cases will require a monitor. Monitors would not always seem to me to be
necessary in relation to a one off lapse in an ethical corporate with a very strong anti-
corruption culture, particularly if the corporate has shown us that this was picked up
and remedied by its own processes. | am not sure that there will be any useful purpose
in imposing a monitor in those circumstances provided that my assessment of the
corporate and its top level Board is that they are genuinely committed to the anti-
corruption culture.

e There may though be other cases where the lapse is more serious and where the
public and the market would expect some ongoing monitoring. | look for light touch
monitoring here in a way that helps the Board carry out its commitment to the anti-
corruption culture. | look therefore to the Board to come to me with proposals about a
monitor they would like to work with. | would expect to be able to approve this decision
and | would regard it as being no part of the job of the SFO to impose a particular
monitor against the wishes of the Board. | would also expect to be able to reach
agreement on the scope of the monitoring needed.

o Clearly there may be some cases where we are involved with other jurisdictions. The
question of monitoring will therefore go beyond any UK issues and will need to be dealt
with by us together with our international counterparts and the corporate.
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4, What position will the SFO take on attorney client privilege?

The Advisory has rightly identified a key issue here where, in retrospect, our guidance was not
as full as it should have been. | am also conscious of the point that the concept of waiver of
privilege differs according to English and US Law.

The position | want to adopt is as follows-

e | readily accept that privilege attaches to the advice that lawyers are giving to the
corporate on the investigation, the types of remediation to be offered and any issues
regarding the conduct of the negotiations. | cannot see a legitimate reason why the
SFO should want to see these documents.

¢ | have though an issue concerning the factual report following the investigation. Some
have said to me that that document itself is covered by privilege. If that is right, then |
do not see how the SFO could possibly enter into any discussions with the corporate
about remediation. | would expect to see this report together with any notes of
interviews during the course of the investigation that we thought relevant. If that
involves a waiver of privilege then we would expect that waiver. This though goes to
the factual issues and legal advisors may wish to separate factual issues from legal
advice when compiling the report.

5. Will the SFO ever close a voluntary disclosure case without any action?

This is certainly a possibility and we have a few cases at present where we have simply
terminated our involvement following the offer by the corporates to pay suitable remediation to
the country involved. There were special circumstances in these cases. This type of treatment
will remain comparatively rare because there is a very strong public interest in this jurisdiction
in publicity for the settlement and for the involvement of a Judge including a judge in our civil
courts agreeing to a civil recovery order. Nevertheless there may be unusual circumstances
where we think this appropriate.

There could also be circumstances where we were properly brought in at an early stage but
where the report does not support the initial suspicion of corruption. Clearly, in those
circumstances we would terminate our involvement.

| hope you have found this response helpful. Please let me know if there is anything more |
can do to assist you.
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RICHARD ALDERMAN
Director
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