GSA Schedule
Contract Compliance

Steve Charles
Christopher Yukins
Craig Holman

June 11, 2008

__ARNOID&PORTER r 4§ immixGroup




GSA
Schedule

Contract

- Competitive Specific Eas
Ag?e%erﬁént Prices Terms and Orde r%/ng
Conditions

Over 100 federal 16,000

activities and purchasing
organizations locations
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Schedule Pricing Rules

GSA Schedule contracts are based on your
company’s commercial practices

When submitting an offer or modification you certify
your practices

Practices are represented through disclosure table(s)
outlining customer types and discounts each receives

A Basis of Award customer and discount relationship
are agreed upon to set pricing

Prices include an Industrial Funding Fee for GSA
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Getting a Schedule

The General Services Administration

8

Solicitation GSA

Post Award

Schedule Compliance
Contract

Activities

Offer

Negotiation
Award

% immixGroup

ARNOLD & PORTER LLP




Discount Disclosures

Q All commercial classes of customers

Q Terms and conditions of each class

Q Discount policies of each class
Most

favored
I - customer
Exceptions to the policies of each o der
Q similar
Q = Subject to audit terms
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Who Is your Basis of Award?

Channel
End Users Partners
Policy OEMs
Discounts Company
Has Many > Dealers
Discretionary Customer
Discounts Types Distributors
Exceptional Buyers with
Discounts different T’s
and C’s
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Price Reduction Clause

\ Price to Basis of Award Price to Government

The basis of award is often one or multiple direct customer types.
A single transaction can disturb relationship and trigger reduction
in government price going forward
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Post-Award Contract Requirements

Us GSA Monitor

Commercial Schedule
Price Contract Award Sales

Basis of Commercial

List
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More Schedule Rules

Taxpayer dollars involved so human resource issues
are involved

Scope — the Schedules are organized around
product and service types — Group 70 is Information
Technology

The Trade Agreements Act applies
Small business subcontracting plans required

Increasing emphasis on monitoring compliance with
other Government mandates like Section 508 and
Energy Star
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GSA Schedule Contract Information

(Congress concerned that audits are not keeping pace with spending)

Sales (billions)
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Schedule Sales & Number of
Contractors: FY1992-2004

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004

Number of contracts (thousands)

160

120

80

40

Pre-award audits conducted:

FY1992-2004

94

51 24 24
8 13 11 14

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004
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VA and GSA FY 2004 Audit Rates Comparison

GSA OIG conducted 49 pre-award audits in first half of 2008. OIG
says that for every dollar spent in audits, the government saves $10.
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Multiple Award Schedule (MAS) Audit Types

Schedule
Contract

Pre-Award Post-Award

* (.75%) « Truth of disclosures  Compliance:
* Review (no penalties) « No penalties, but can O IFF
trigger post-award audit O Price reduction
on prior period « Defective pricing
O False disclosures
One type of audit often leads to the next! 1 Treble damages
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Administrative Matters

Your company must be registered correctly:

_
< CCR

~/ DUNS Time for concern:

* Pre-award audit
* Annual review
J TIN - ACH « Post-award audit
* For each order

< CAGE

< Current Address

J Current Points of Contact

13
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Key Documents

All official documents expected to be maintained and

avallable

B

J Price lists
~/ Modifications
~/ Award documents

~/ Orders

ARNOLD & PORTER LLP

Efficiencies gained when
managed well

L No loss of time finding
correct price list

L No rogue buying or selling
U Clear understanding of
contract terms

Time for concern:

 Annual review
» Post-award audit
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Approved Pricelists

Important to keep current and archived

==

Maintain a process for timely updates
based on commercial price list

Should update w/in 10 days of
changes

GSA Advantage updated within days
of modifications

Maintain records for three years after
final payment on contract

Ensure availability for sales force and
partners

R NN
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Time for concern:

 Annual review
» Post-award audit
* For each order
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Contract Modifications

Modifications must be submitted accurately & timely

==

4

Does your system address updates,
upgrades, new products, new
services, new prices, new license
terms, new service level terms?

How does the pricelist change
process drive the modification
processes?

How do the mod processes feed data
to the compliance system?

Are complete records maintained in
an auditable system?
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Time for concern:

 Annual review
» Post-award audit
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Contract Fees

GSA prices include a fee which must be paid quarterly

=

NN RN

Is there a defined and documented system
whereby sales subject to fees are identified
and flagged accordingly?

How does the system calculate the fee?

Is the calculation the same as was agreed
upon in the contract?

Does the system test for discrepancies such
as if a particular item sold is not awarded on
the contract in question?

Are sales not tied to the Schedule explained?

Is there a tickler system to assure timely
reporting and payment?

ARNOLD & PORTER LLP

% ImmixGroup

Time for concern:

 Annual review
» Post-award audit
* For each order
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Commercial Sales Practice Disclosures

Commercial sales practices are key to pricing and audits

==

LA S A

Are different customer types
sufficiently defined to explain
variations in discounting behavior?

Are volume discount schedules
disclosed?

Are non-standard practices disclosed?

What is the audit process to make
verify that the sales data map to the
disclosures?

Who verifies that all the statements
made in the disclosures are true?
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Time for concern:

* Pre-award audit
 Annual review
» Post-award audit
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Price Reductions

Pricing is dependant on the basis of award and a discount

relationship

—

J What customer(s) is the basis of award?

J What is the quantitative price or cost relationship that was
agreed upon?

J Is the pricing relationship clearly defined in the contract?
J Has the relationship been maintained since award?

J Have price reduction modifications been filed as necessary?
J Does contract contain non-standard pricing provisions?

~/ What systems are in place to track compliance with the price
reduction clause?

J Does a review process exist for sales practice trends that may
lead to modifications in discount disclosures or pricing?
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Time for concern:;

* Annual review
» Post-award audit
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Channel Reporting

Your partners are possibly your responsibility

—

Are all relationships documented, current and tracked for
renewal?

J Is the government notified of all necessary partner
relationships?

J Do the partner agreements require point of sale reporting
sufficient to support your reporting requirements?

~/ Are you paying IFF where necessary?

~/ Are copies of all purchase orders and quotes maintained in
accordance with the records retention requirements of the
underlying contract?

~/ Are the partner reports validated through a third party
database?
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Time for concern:;

* Annual review
» Post-award audit
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Human Resources

HR considerations are important considerations

==

Affirmative action plan on file
Equal Employment Opportunity Clause

What is your process for compiling the
data necessary to fill out the EEO-1
form annually?

RNPRN

What process and system does your
company employ to fill our the VETS-
100 form each year?

J How are reports archived and made
accessible as needed?
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Time for concern:

* Pre-award audit
 Annual review
« EEO Audits
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Small Business

Large businesses must maintain a small business
subcontracting plan

e

NENER PPN

Do you know your company’s size standard?

If large, do you have an approved small
business subcontracting plan?

Is it a commercial item plan, master plan or an
individual plan?

Are suppliers surveyed to determine their size
classification?

Are all the required forms filed (SF294 or
SF295) in a timely manner?

Are activities for utilization of small
businesses tracked?

Who is the designated small business liaison?
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Time for concern:

* Pre-award audit
* Annual review
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Terms

& Conditions

The terms & conditions of your schedule contract control all sales

s

J
J

4

Are the terms and conditions you care
about at the highest Order of
Precedence in the contract?

If your products and services are on
another party’s contract, what terms

apply?

Do the terms comply with your internal
requirements for matters such as
acceptance, warranty, implied

warranties, license grant or service
level terms?

Are gquantity or prompt payment terms
offered for each order?

ARNOLD & PORTER LLP
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Time for concern:

* Pre-award audit
e For each order
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Be Prepared

Contractors should expect annual reviews and increased pre-award audits

.

L8 S 8K

GSA conducts “Get it Right” reviews annually —
conducted by Industrial Operation Analysts

Contract extension offers increasingly subjected to
pre-award Inspector General audits

Where problems are found, Inspector General
auditors may conduct Post Award Audits on prior
contract period

Post-award audits can lead to claims of defective
pricing and fraud claims

DCAA review of task or delivery orders referencing
commercial contracts for open market items and
other direct charges like travel can lead to IG audits
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Time for concern:

* Pre-award audit
* Annual review
» Post-award audit
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Damages

IFF
— Owe fee on unpaid amounts
— May owe interest

Price Reductions
— Owe return of overcharges
— May owe interest

Defective pricing/False Claims
— Three (3) time damages
— $11,500 fine per invoice

Small business subcontracting plan

— Payment of difference between actual small business utilization and
goals
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Penalties and Consequences

Administrative

Civil Fraud

-1-

ARNOLD & PORTER Lip & immixGroup

26



Conclusion

Contact information:

Steve Charles steve charles@immixgroup.com tel. +1 (703) 752-0610
Craig Holman craig.holman@aporter.com tel. +1 (202) 942-5722
Christopher Yukins christopher.yukins@aporter.com tel. +1 (202) 942-5789
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