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ENVIRONMENTAL LAW

Survey of 2013 Cases
Under State Quality Review Act

he courts issued 38 decisions

in 2013 under the State Envi-

ronmental Quality Review Act

(SEQRA). This represented the

third-lowest number of deci-
sions since this annual survey began
in 1990; lower numbers were found only
in 2011 (35) and 2010 (37).

It was a miserable year for those
bringing SEQRA cases. In only one
case that reached a final decision in
2013 did plaintiffs prevail. Plaintiffs
also won one motion on attorney
fees, and they survived one motion
to dismiss. Where an environmental
impact statement (EIS) had been pre-
pared, defendants won all six cases.
Where there was no EIS, plaintiffs
won one and defendants won 23. (The
rest of the cases were not classifiable
in this fashion.) This is the lowest
percentage of plaintiff victories since
at least 1990.

The year saw no SEQRA cases from
the Court of Appeals, and no others
that would be considered landmark
decisions. Very notable, however, is
that 10 of the decisions—more than
one-quarter of the full number—were
dismissed because the plaintiffs were
found to lack standing to sue. This is the
highest percentage since at least 1990.
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Plaintiffs' Victories

The one case that reached the merits
and was decided for plaintiffs was Town
of Blooming Grove v. County of Orange.!
Two towns had already determined that
an EIS was needed for a mixed-use resi-
dential, commercial and retail project
on property straddling the towns. The
project was to be built by Mountco Con-
struction and Development Corpora-
tion. The construction was contingent
on, among other things, the extension
of a sewer district by Orange County.
The county approved the sewer dis-
trict extension without preparing an
EIS about it.

The Appellate Division, Second
Department, ruled that “the County
improperly segmented the SEQRA
review of the [sewer district] exten-
sion from the Mountco project,” and
that “the record establishes that the
Mountco project and the [sewer district]
extension are part of an integrated and
cumulative development plan sharing
a common purpose.”

In the long-running controversy over
the Atlantic Yards project in Brooklyn,
plaintiffs, neighbors of the project,

Expert Analysis

had succeeded in 2012 in obtaining an
order requiring Empire State Develop-
ment Corporation (ESDC) to prepare
a supplemental EIS, and in 2013 they
sought attorney fees under New York’s
Equal Access to Justice Act (EAJA).
The first question was whether ESDC,
a public benefit corporation, was a state
agency within the meaning of EAJA. The
Supreme Court, New York County, ruled
in the affirmative, and then proceeded
to consider whether its order requiring
the supplemental EIS for the project (in
view of the protracted delays in begin-
ning construction) made the plaintiffs
a prevailing party and thus entitled to
attorney fees.

Though many of plaintiffs’ claims
had been rejected and some of the
project was already being built, the
court found that plaintiffs “have suc-
ceeded in achieving a substantial part
of the relief sought in this litigation.”
To ESDC’s argument “that it had a rea-
sonable basis for, although it did not
prevail on, its position that its use of
a 10-year build-out in assessing envi-
ronmental impacts” of the plan was
reasonable, and that no supplemental
EIS was needed, the court responded
that “[t]his claim reflects no small
audacity, in light of the court’s pri-
or findings.” These findings, in the
court’s words, involved the ESDC’s
“‘/deplorable lack of transparency’ in
failing” to disclose certain facts to the
court. An award of fees was therefore
warranted because ESDC’s position
was not “substantially justified.”?
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Though the merits have not been
reached, an important procedural vic-
tory was won by one of New York’s
oldest and least-known governmental
bodies, the Trustees of the Freeholders
and Commonality of the Town of East
Hampton. This body was created by
King James Il through the Dongan Patent
in 1686, and has continuously functioned
since then. It once ran the town; now the
Town Board does that, but the Trustees
still manage many of the publicly owned
lands and waterways.

Yet a third body, the Zoning Board of
Appeals of the Town of East Hampton,
in November 2012 granted variances
and a special permit to two private
landowners to build a stone armor
revetment to protect against coastal
erosion. The zoning board issued a
negative declaration under SEQRA,
meaning that no EIS was needed. The
Trustees objected to this construc-
tion and sued the board. The board
moved to dismiss on the grounds that
the Trustees lacked standing to sue
because the revetment would not be
on property owned by the Trustees.

The Supreme Court, Suffolk Coun-
ty, found that the Trustees’ petition
asserted that the town’s planning
department had found in an environ-
mental assessment form for a prior
application “that the construction of
the proposed revetment had a high
potential of accelerating the ero-
sion...and had the potential to cause
significant adverse impacts to the
primary dune system, the beach and
the wetlands adjoining the subject
property.” The court concluded that
“[t]he Trustees by alleging poten-
tially significant adverse impacts
to the beaches that are under their
control as part of ‘the Commonlands’
[near] the proposed revetment” had
claimed sufficient distinct injury as
to give them standing to pursue their
suit. Thus the court denied the zon-
ing board’s motion to dismiss.?

Standing

Ten decisions dismissed cases
because the plaintiffs were found to

lack standing to sue. Plaintiffs alleging
only economic injury included neigh-
boring businesses that would suffer a
competitive injury,* nearby property
owners whose complaint was found
to be about economic impact,® a busi-
ness that would be harmed by a chal-
lenged regulation,® and labor unions
that were unhappy about wages.” In
seven of these decisions, the plaintiffs
had only an economic injury. Since
economic concerns do not fall within
SEQRA'’s zone of interests, they are not
sufficient to confer standing.

It was a miserable year for
those bringing SEQRA cases.
In only one case that reached

a final decision in 2013 did

plaintiffs prevail.

In three other cases, neighbors of
the challenged projects sued but did
not live close enough to establish a
presumption of standing, and did not
allege that they would suffer adverse
environmental impacts different than
those that would be suffered by the
public at large.?

Segmentation

The theory of segmentation—improp-
erly considering linked projects sepa-
rately—succeeded in the Town of
Blooming Grove case discussed above.
It failed in two other cases. In Campaign
for Buffalo History, Architecture and Cul-
ture v. Buffalo and Fort Erie Public Bridge
Authority,’ the demolition of several
buildings was challenged. The demoli-
tion was associated with a number of
potential projects related to a bridge.

The defendant agency acknowledged
that there was a connection but argued
that considering them separately was
warranted, in part because the other
projects were at much earlier stages and
might never happen. The U.S. District
Court for the Western District of New
York was satisfied with this explanation
and found the segmentation to be per-

missible. The decision was also signifi-
cant because it found an international
agency to be subject to SEQRA.

Demolition—this time of an historic
house—was also at issue in Saratoga
Springs Preservation Foundation v.
Boff.19 The structure was unsafe, and
upon its demolition the site would
merely be cleaned up and fenced.
Any redevelopment of the site would
require further governmental review.
Separate consideration of the demoli-
tion and the redevelopment was found
acceptable by the Appellate Division,
Third Department.

Supplemental EIS

Three suits sought supplemental EIS
statements on the grounds that the prior
statements had become outdated and
obsolete in view of new developments.
All three suits failed.

South Bronx Unite! v. New York
City Industrial Development Agency!!
involved the proposed construction of
a corporate headquarters and distribu-
tion center for Fresh Direct. It would be
located in the Harlem River Yards. An
EIS had been prepared back in 1993 for
development of the Yards. The Supreme
Court, Bronx County, declared that “[t]
he mere passage of time rarely war-
rants an order to update the informa-
tion considered by an agency, since the
[EIS] process necessarily ages data. A
requirement of constant updating and
further review would render the admin-
istrative process perpetual, and subvert
its legitimate objectives.” (In 2014, the
Appellate Division, First Department,
affirmed the court’s conclusion that no
supplemental EIS was required.'?)

The other two suits, with simi-
lar results, involved the 91st Street
Marine Transfer Station, a controver-
sial solid waste facility on the East
River,'? and the redevelopment of
downtown Brooklyn.!

All three of these cases involved
actions undertaken or approved by
the City of New York. The city was
also victorious in SEQRA challenges to
three of its other undertakings: a pilot
program to allow medallion cabs to
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arrange passenger pickups via smart-
phone applications;'® the installation
of bike share stations;!¢ and the phase-
out of No. 4 and No. 6 fuel oil in favor
of cleaner-burning alternatives.!”

Speculative Impacts

Another high-profile project was at
issue in Entergy Nuclear Indian Point
2 v. Perales.'® The New York Depart-
ment of State had designated a stretch
of the Hudson River adjacent to the
Indian Point nuclear power plant as
a “significant coastal fish and wildlife
habitat.” The Supreme Court, Albany
County, upheld the negative declara-
tion for this designation. The court
said that the designation was not a
predetermination of whether the reli-
censing of the plant was consistent
with federal and state coastal laws and
policies and that the potential envi-
ronmental consequences of impacts
to Indian Point operations identified
by petitioners, the owner of the power
plant, therefore were speculative.

Applicability of SEQRA

In six cases, plaintiffs argued that
certain actions were subject to SEQRA.
Plaintiffs lost all six. SEQRA was found
not to apply to a town’s one-year
moratorium on hydraulic fracturing
(since land use moratoria of limited
duration are generally found not to
require environmental review);! a zon-
ing board of appeals’ interpretation of
the local zoning code;?’ the release of
covenants on property that restricted
their development (two related cas-
es);?! a county’s comprehensive plan
that called for the development of a
pedestrian and bicycle trail network
(since this was merely a policy docu-
ment and not a binding plan);?*? and
a minor amendment to a previously
granted variance.?

Procedural Issues

A town’s approval of a wind ener-
gy farm had been annulled by the
lower court because of violations
of the Open Meetings Law, even
though the court had found that

the SEQRA negative declaration
was valid. The Appellate Division,
Third Department, found no Open
Meetings Law violation; the loca-
tion of a public hearing was per-
missibly moved because so many
people showed up that a larger room
was needed. However, the Appel-
late Division found that the county
planning department had not been
given adequate advance notice of
the hearing. Moreover, the town had
not provided adequate explanations
of the project’s compliance with vari-
ous conditions of the local ordinance,
so the special permit was annulled.?*

Three suits sought
supplemental environmental
impact statements on the
grounds that the prior
statements had become
outdated and obsolete in view
of new developments. All
three suits failed.

A challenge was brought to the
approval of a recreational complex
in the Catskills—a casino, a horse
racing track, a golf course, a hotel, a
convention center and a condomin-
ium development. The parties sub-
mitted dueling expert reports about
the project’s environmental impacts.
The Supreme Court, Sullivan County,
declared, “Where expert testimony
conflicts and differing analyses are
presented under SEQRA, the agency
has the discretion to make a choice[,]
and as long as the decision is rationally
and reasonably related to the evidence
in the record, courts will not disturb
the decision.”?

Discovery is available in Article 78
proceedings (the procedural mecha-
nism under which most SEQRA suits
are brought) only upon motion to
the court, and in practice discovery
in these cases is rare. In two cases,

discovery was sought; in both it was
denied, in part because those seeking
it had already obtained ample docu-
ments via the Freedom of Information
Law and other methods.26
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