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Second Circuit Adds to Post-Twombly Antitrust Pleading Jurisprudence

In the latest case to apply the developing pleading standards in antitrust cases, the United States Court of
Appeals for the Second Circuit yesterday, in Anderson News, L.L.C. v. Am. Media, Inc., 10-4591-CV,
2012 WL 1085948 (2d Cir. Apr. 3, 2012), unanimously vacated and remanded a suit based on allegations
under Section 1 of the Sherman Act that had been dismissed, without leave to amend, by the United
States District Court for the Southern District of New York. The Court held that the proposed amended
cocoORNCKPV #^<24_$ RTQHHGTGF D[ VJG RNCKPVKHHU KP EQPPGEVKQP YKVJ VJGKT OQVKQP HQT TGEQPUKFGTCVKQP KP VJG
Southern District stated a claim on which relief could be granted, applying the standards set forth by the
U.S. Supreme Court in Bell Atlantic Corp. v. Twombly% ,,' @&>& ,++ #)''-$ #^Twombly_$ CPF Ashcroft v.
Iqbal% ()/ >& 4V& (/*- #)''/$ #^Iqbal_$&

Background

Magazines are produced by publishers, sold to wholesalers and distributed to retailers (i.e., newsstands
and bookstores) for ultimate sale to customers. Anderson, at one time the second largest wholesaler in the
United States, claimed that the magazine distributors, publishers and a competitor wholesaler conspired to
drive it and another wholesaler, Source, out of business by ceasing to sell to Anderson and Source.
Anderson claimed that as a result, it lost access to 80 percent of the magazines it previously distributed,
ultimately being forced into bankruptcy. Anderson sued its suppliers and competitors alleging violation
of Section 1 of the Sherman Act.

The PAC alleges that, after Anderson announced that it would impose a surcharge on the publishers, the
publishers initially responded in various ways ---- some refusing to negotiate, others agreeing to surcharge
alternatives. But then, the PAC alleges, based on various conversations and meetings outlined in the
PAC, the various defendants met and conspired to cut off Anderson and Source.

The District Court dismissed the original complaint for failure to state a claim, denied reconsideration and
refused to allow Anderson to amend, ruling that the alleged conspiracy was facially implausible under the
standards set by Twombly and Iqbal and finding the defects in the original complaint incurable. In so
holding, the District Court made the following findings:

?JG FGHGPFCPVUa CNNGIGF IQCN QH GNKOKPCVKPI 2PFGTUQP CPF >QWTEG HTQO VJG OCIC\KPG KPFWUVT[ YCU

not plausible because publishers and distributors have an economic self-interest in having more, not
fewer, wholesalers.

The fact that defendants initially had different reactions to the surcharge undermined a theory of
conscious parallel conduct.

The complaint failed to provide sufficient context lending itself to an inference of collusion because it
lacked allegations of direct evidence of a conspiracy.

The fact that defendants stopped shipping to Anderson was a common response to a common
stimulus, and in such a context, unilateral RCTCNNGN EQPFWEV YCU ^EQORNGVGN[ RNCWUKDNG&_

2U VQ VJG FGHGPFCPV YJQNGUCNGT% 2PFGTUQPaU EQORGVKVQT% VJG District Court found that there was no
conceivable basis for a claim against it because as a wholesaler rather than supplier, that defendant
could not engage in conduct that paralleled that of the publishers or distributors.
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The Second Circuit Opinion

On de novo review, the >GEQPF 4KTEWKV VQQM KUUWG YKVJ DQVJ VJG 5KUVTKEV 4QWTVaU GXCNWCVKQP QH VJG HCEVWCN

CNNGICVKQPU KP VJG RNGCFKPIU CPF VJG 5KUVTKEV 4QWTVaU ^CPCN[VKECN EQPUVTWEVU&_

First, in examining whether the PAC contained allegations of joint or concerted action sufficient to state a
>GEVKQP ( XKQNCVKQP% VJG 4QWTV CEMPQYNGFIGF VJCV ^AEBQPENWUQT[ CNNGICVKQPU QH RCTVKEKRCVKQP KP C
EQPURKTCE[ JCXG NQPI DGGP JGNF KPUWHHKEKGPV VQ UVCVG C ENCKO&_ =CVJGT% RWTUWCPV VQ Twombly% ^=WNG .#C$
contemplate[s] the statement of circumsVCPEGU% QEEWTTGPEGU% CPF GXGPVU KP UWRRQTV QH VJG ENCKO RTGUGPVGF_

---- HCEVU VJCV FQ OQTG VJCP OGTGN[ CNNGIG RCTCNNGN EQPFWEV DWV TCVJGT EQPVCKP ^UQOG UGVVKPI UWIIGUVKPI VJG
agreement necessary to make out a § 1 claim [, some] further circumstance pointing toward a meeting of
VJG OKPFU&_ 8CXKPI OCFG VJGUG QDUGTXCVKQPU% VJQWIJ% VJG 4QWTV CNUQ GORJCUK\GF VJCV ^EQPURKTCEKGU CTG
rarely evidenced by explicit agreements, but nearly always must be proven through inferences that may
fairly be drawn from the behavioT QH VJG CNNGIGF EQPURKTCVQTU&_

<TQXKFKPI UWDUVCPVKCN IWKFCPEG% VJG 4QWTV GZRNCKPGF YJCV KV OGCPU ^VQ RTGUGPV C RNCWUKDNG ENCKO_
regarding the existence of an agreement:

^A?BJG RNCKPVKHH PGGF PQV UJQY VJCV KVU CNNGICVKQPU UWIIGUVKPI CP CITGGOGPV CTG OQTG likely than not
VTWG QT VJCV VJG[ TWNG QWV VJG RQUUKDKNKV[ QH KPFGRGPFGPV CEVKQP& & & &_

?JGTG KU PQ ^RTQDCDKNKV[ TGSWKTGOGPV CV VJG RNGCFKPI UVCIG1 KV UKORN[ ECNNU HQT GPQWIJ HCEVU VQ TCKUG C

reasonable expectation that discovery will reveal evidence of iNNGICN CITGGOGPV&_ 9P HCEV% ^C YGNN-
pleaded complaint may proceed even if it strikes a savvy judge that actual proof of the facts alleged is
KORTQDCDNG% CPF VJCV C TGEQXGT[ KU XGT[ TGOQVG CPF WPNKMGN[&_

^3GECWUG RNCWUKDKNKV[ KU C UVCPFCTF NQYGT VJCP RTQDCbility, a given set of actions may well be subject
VQ FKXGTIKPI KPVGTRTGVCVKQPU% GCEJ QH YJKEJ KU RNCWUKDNG&_

^?JG EJQKEG DGVYGGP QT COQPI RNCWUKDNG KPHGTGPEGU QT UEGPCTKQU KU QPG HQT VJG HCEVHKPFGT%_ CPF ^HCEV-
specific question[s] cannot be resolved on VJG RNGCFKPIU_ ^AGBXGP KH VJGKT VTWVJ UGGOU FQWDVHWN&_

?JGTGHQTG% ^ACB EQWTV & & & OC[ PQV RTQRGTN[ FKUOKUU C EQORNCKPV VJCV UVCVGU C RNCWUKDNG XGTUKQP QH VJG

GXGPVU OGTGN[ DGECWUG VJG EQWTV HKPFU C FKHHGTGPV XGTUKQP OQTG RNCWUKDNG&_

The Court determined VJCV VJG 5KUVTKEV 4QWTVaU RNCWUKDKNKV[ KPSWKT[ YCU OKUFKTGEVGF DGECWUG KV HQEWUGF QP

VJG RNCWUKDKNKV[ QH CP CNVGTPCVKXG VQ RNCKPVKHHaU VJGQT[ KPUVGCF QH VJG RNCWUKDKNKV[ QH RNCKPVKHHaU VJGQT[0 ^VJG
district court ruled that Anderson did not state a plausiDNG ] ( ENCKO DGECWUG `AWBPKNCVGTCN RCTCNNGN EQPFWEV

AD[ VJG FGHGPFCPVU YCBU EQORNGVGN[ RNCWUKDNG%a -*) 6&>WRR&)F CV *//1 see also id& CV +''% +'-& ^?JG
SWGUVKQP CV VJG RNGCFKPI UVCIG KU PQV YJGVJGT VJGTG KU C RNCWUKDNG CNVGTPCVKXG VQ VJG RNCKPVKHHaU VJGQry; the
SWGUVKQP KU YJGVJGT VJGTG CTG UWHHKEKGPV HCEVWCN CNNGICVKQPU VQ OCMG VJG EQORNCKPVaU ENCKO RNCWUKDNG&_

;KMGYKUG% VJG 5KUVTKEV 4QWTV UJQWNF PQV JCXG EJQUGP ^DGVYGGP QT COQPI RNCWUKDNG KPVGTRTGVCVKQPU QH VJG
GXKFGPEG_ YJKEJ KU RTQRGTN[ ^C VCUM HQT VJG HCEVHKPFGT&_ >RGEKHKECNN[% VJG 4QWTV PQVGF VJCV ^VJGTG KU

PQVJKPI KORNCWUKDNG CDQWV EQEQPURKTCVQTUa UVCTVKPI QWV KP FKUCITGGOGPV CU VQ JQY VQ FGCN EQPURKTCVQTKCNN[
YKVJ VJGKT EQOOQP RTQDNGO&_
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?JG >GEQPF 4KTEWKV HQWPF VJCV VJG <24 YCU ^XCUVN[ FKHHGTGPV_ HTQO VJG Twombly complaint which alleged
a conspiracy based solely on parallel conduct and not any independent allegation of actual agreement
among the defendants, and which was bereft of facts specifying the time, place and identity of persons
involved in the alleged conspiracies. In contrast, the PAC:

^CNNGIGU CEVWCN CITGGOGPV1 KV CNNGIGU PQV LWUV VJCV CNN QH VJG FGHGPFCPVU EGCUGF% KP XKTVWCN NQEM-step, to
deal with Anderson, but alleges that on various dates within the preceding two-week period
defendants and [another wholesaler]---- through their executives, 10 of whose names or positions are
specified ---- had met or communicated with their competitors and others and made statements that
may plausibly be interpreted as evincing their agreement to attempt to eliminate Anderson and Source
as wholesalers in the single-copy magazine market and to divide that market between [the two
TGOCKPKPI YJQNGUCNGTUB&_

^CNNGIGF VJCV KP VJQUG OGGVKPIU CPF EQOOWPKECVKQPU VJG FGHGPFCPVU RNCPPGF C EQPEGTVGF DQ[EQVV QH

Anderson, or Source, or both. Lending support to an inference of such planning, the PAC includes
other allegations of communications between defendants and of statements by certain of the
FGHGPFCPVU VQ 2PFGTUQP CPF >QWTEG&_

?JG 4QWTV EQPENWFGF VJCV ^VJG HCEVU alleged in the PAC are sufficient to suggest that the cessation of
shipments to Anderson resulted . . . from a lattice-work of horizontal and vertical agreements to boycott
2PFGTUQP&_ ?JG 4QWTV VJGTGHQTG TWNGF VJCV VJG CPVKVTWUV ENCKO CU RNGF KP VJG <24 Yas plausible and could
withstand a motion to dismiss.

?JG 4KTEWKV 4QWTV DTKGHN[ GXCNWCVGF% CPF ETKVKEK\GF% UQOG QH VJG 5KUVTKEV 4QWTVaU URGEKHKE EQPENWUKQPU& ?JG
4QWTV PQVGF VJCV ^AVBJG RTGUGPVCVKQP QH C EQOOQP GEQPQOKE QHHGT OC[ YGNN NGPF KVUGNH VQ KPPQEuous,
independent, parallel responses; but it does not provide antitrust immunity to respondents who get
VQIGVJGT CPF CITGG VJCV VJG[ YKNN DQ[EQVV VJG QHHGTQT&_ ?JG 4QWTV CNUQ TGLGEVGF VJG PQVKQP VJCV C EQORGVKVQT

could not be part of such a conspiracy or that eliminating Anderson was necessarily against the
FGHGPFCPVUa UGNH-interest.

The Impact of the Decision

Early post-Twombly decisions appeared to greatly heighten antitrust conspiracy pleading requirements.
Like other recent decisions, the Second Circuit decision here swings the pendulum back toward letting
OQTG ENCKOU VJTQWIJ VJG OQVKQP VQ FKUOKUU UETGGP& 7KXGP VJG 4KTEWKVaU UVTQPI FKUCITGGOGPV YKVJ VJG
5KUVTKEV 4QWTVaU CPCN[UKU QH VJG <24% KV KU JCTF VQ UC[ YJGVJGT VJG >GEQPF 4KTEWKVaU FGEKUKQP JGTG relaxes
the requirements in general or reflects a reaction to the specific facts of this case. In any event, the case
makes clear that, at least in the Second Circuit, plausibility does not mean probability. Moreover, unlike
the level of analysis they are obliged to apply at the summary judgment stage, District Courts may not at
the motion to dismiss stage decide whether alternative theories of lawful conduct are more or less
plausible on the way to determining whether the pleaded theory is plausible enough to permit the case to
go forward.
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