6. Basis of Claim

This claim concerns an unprecedented policy issti¢ige highest levels of the federal
government to separate parents from their childiéme extraordinary trauma inflicted on
parents and children alike was no incidental bypov@f the policy—it was the very point. The
federal government sought to inflict so much dsdren parents and children seeking asylum
that other families would be deterred from tryingseek refuge in this country. Indeed, while
serving as Secretary of the Department of Home&exurity (“DHS”), John Kelly stated that he
“would do almost anything to deter people from Cainimerica” from migrating to the United
States, including separating children from theirepés® After the forced separations began,
former Attorney General Jeff Sessions confirmed the goal was deterrenéeln May 2018,
Kelly, who had since become President Trump’s ChieStaff, callously dismissed any concern
about the government’s forced separation of childrem their parents, remarking: “[t]he
children will be taken care of—put into foster caravhatever’> Despite widespread
condemnation and legal challenges, President Taonpinued to defend the policy as a
deterrent to migration from Central America whertweeted, “[I]f you don’t separate, FAR
more people will come’”

In total, the U.S. government has admitted to sepa more than 2,700 children from
their parents or guardians after they crossed oh®/estern U.S. bord@rAnd recent reports
indicate that the number of families separated hae been much high&rThe victims of this
cruel and unconstitutional policy include M.Z. dmd then 14-year-old son M.C. (“Claimants”),
whose forced separation lasted for over five-arddé-months.

A. The Forced Separation of M.Z. from His Son Caused i@imants to Suffer
Severe Physical and Emotional Distress

1. M.Z. and His Son Were Forcibly Separated by U.St@us and Border
Protection in McAllen, Texas

On June 1, 2018, M.Z., a citizen of Honduras, aedhen-14-year-old son, M.C.,
entered the United States after fleeing Hondurdsanfor their safety due to drug and gang-

! Philip Bump,Here Are the Administration Officials who Have Stidt Family Separation Is Meant as a
Deterrent WAsSH. PosT, June 19, 2018, https://www.washingtonpost.coméfgalitics/wp/2018/06/19/here-are-
the-administration-officials-who-have-said-that-fapseparation-is-meant-as-a-
(Zjeterrent/?utm_termz.367acbb619d7.

Id.
3 Transcript: White House Chief of Staff John Kellyigrview with NPRNPR, May 11, 2018,
https://www.npr.org/2018/05/11/610116389/transewpite-house-chief-of-staff-john-kellys-interviewitiv-npr
(emphasis added).
* Donald Trump (@realdonaldtrump)WiTER (Dec. 16, 2018, 8:25 AM),
https:/ftwitter.com/realDonald Trump/status/107433881759363 (emphasis in original).
® Joint Status Report at 9, Ms. L. v. Immigratiorl &ustoms Enforcement, No. 18-cv-428 DMS MDD (SCal.
Dec. 12, 2018)see alsdFFICE OF THEINSPECTORGENERAL, U.S.DEP T OFHEALTH & HUMAN SERVS,, OEI-BL-
18-00511SEPARATED CHILDREN PLACED IN OFFICE OFREFUGEERESETTLEMENTCARE at 11 (Jan. 17, 2019)
[hereinafter HHDIG ReEPORT].
® SeeHHS OIG RePORT, supranote 5, at 1, 6, 13 (reporting that “thousandshiificen may have been separated
during an influx that began in 2017, before theoaoting required by [the court Ms. L. v. Immigration and
Customs Enforcemgnaind HHS has faced challenges in identifying ssjed children.”).
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related violence and threats aimed at M.C. Upossing the border at or near McAllen, Texas,
M.Z. and M.C. were apprehended by U.S. CustomsBamder Protection (“CBP”) agents, who
took them into immigration custody. On informatiamd belief, Claimants were held at the CBP
processing center in McAllen, Texas—a facility ssiamious for its cold temperature and caged
rooms that it is known da hielerain Spanish, or “the icebox.” Upon arrival, immagjon

officers confiscated what few belongings they bidugith them, including extra articles of
clothing, which could have helped them stay warithefreezindhielera

At the CBP immigration processing center, M.Z. addi the officer who interviewed him
that he feared for his life and safety in Hondurd@ke officer did not ask M.Z. any follow-up
guestions concerning the reasons for his fearsheRavl.Z. was informed that he fell into a zero
tolerance period and that the law governing asyhaoh been modified or revoked.

At the CBP facility, M.Z. and his son were keptKed inla hielerawith approximately
25 other people. After spending approximatelytyhminutes together, a CBP officer informed
M.C. that he would be separated from his fatherZ.Mvas allowed to speak to his son for no
more than two minutes before the immigration offieitook M.C. away. M.Z. and M.C. were
not told how long they would be separated or winety tvould see each other again, if ever. In
fact, an immigration officer told M.Z. that he shdgpend the two minutes speaking to M.C.
because he might never see his son again. M.Gehasl streaming down his face, but could not
bring himself to utter a single word. M.Z. exp@ded unimaginable pain that he had never felt
before in his life. Both M.C. and M.Z. were teiled. That was the last time that M.Z. and M.C.
saw each other until they were reunited almoshmxths later, on November 19, 2018.

2. M.Z. Experienced Severe Physical and Emotiomstt&s Due to the
Separation from His Son

Without his son, M.Z. remained ia hieleraover the next 10 to 12 days. During this
time, M.Z. asked numerous officers for informat@mcerning his son’s whereabouts and asked
them to help him communicate with his son. Theceff told M.Z. that they could not help him
because they did not know where M.C. was. For rtimae two months, M.Z. was givei
informationabout his son’s whereabouts or wellbeing, or wdrewhether they would be
reunited. It was an agonizing five and a half rmeriiefore M.Z. saw M.C. again.

At the McAllen facility, while forced to cope witheing separated from his son, M.Z.
was not given adequate food to eat and he remaunegry and sleep-deprived throughout his
time at the facility. There were no beds on whikleep. The room in which they were kept
was so crowded that people sat and lay down ogrthend and even in the bathroom. M.Z.
slept for a couple of hours at a time while sittd@yvn on a metal bench. Despite the cold
temperatures, M.Z. and the other detainees weengmwly aluminum foil to use as blankets, and
they were given only a sandwich to eat three tienday.

On or about June 4, 2018, M.Z. was brought to canutsentenced to time served. Six
to seven days later, upon information and beliefiMas moved to the Port Isabel Service
Detention Center in Los Fresnos, Texas (“Port IEpb®uring his detention at Port Isabel, M.Z.
received no information about M.C. and was not &bleommunicate with him, despite his
repeated requests to the immigration officers teao
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On or about June 13, 2018, M.Z. was transportéhidornia, not knowing whether
M.C. would also be sent to California, or when dwether he would see him again. Upon
information and belief, M.Z. was first taken to thederal Correctional Institution in Victorville,
California (“FCI Victorville”). Upon arrival, M.Zwas forced to strip naked and subjected to an
invasive bodily search by immigration officers. B€I Victorville, immigration officers also
handcuffed him and shackled him around his waastt, &nd wrists. Throughout his detention at
FCI Victorville, M.Z. did not know where M.C. wa®ing held, whether he was dead or alive, or
anything about his physical, mental, and/or emati@ondition. After spending approximately
12 days at FCI Victorville, M.Z. was sent to theefahto ICE Processing Center in Adelanto,
California (“Adelanto”) without his son, who remaith detained in Texas.

At Adelanto, M.Z. slept on a two-inch mattress ametal plank bed in a room shared by
six or eight other people in unsanitary conditioMsZ. and other detainees were subjected to
verbal abuse and punishment by the immigratiorceffi. Detainees were not allowed to use the
restroom according to their physical needs, bineraat times designated by the immigration
officers. In addition, M.Z. was charged one doflar minute to make phone calls to his wife in
Honduras. In order to pay for these phone cadig;léaned the bathrooms at Adelanto, for which
he was paid approximately one dollar per day.

Indeed, it was only by speaking to his wife in Harasb that M.Z. was able to discover
his son’s location in the United States—over twanthe after he and his son were separated.
Once M.Z.’s wife informed her husband where them was located, M.Z. was able to contact
M.C. Starting in early August 2018, M.Z. was alkxvto speak to his son at most once per
week, for roughly 20 minutes—and even these limitads were sometimes arbitrarily
terminated by the immigration officers. Some & time the immigration officer would direct
M.Z. to end the call; other times, the immigratafficer would hang up the call without telling
M.Z., and he would find himself speaking to no @methe other end.

M.Z. for several months was under the impressian fdamily members in the United
States would be able to retrieve his son from theeghment shelter. M.Z. sought the assistance
of an attorney with the Texas Civil Rights Projecgetting his son released to family members
in the United States, but M.Z.’s family members dad have the necessary identity documents
to satisfy the requirements for sponsorship. Dedpot, M.Z. feared that his imminent
deportation would result in his son being orphaineithe United States.

M.Z. suffered severe emotional distress following deparation from M.C., and he
continues to experience symptoms of his distredayto Throughout his detention, he worried
about his child constantly. He was unable to sleepexperienced symptoms of anxiety and
depression, and he suffered from regular headachas.separation was torture. When he left
the detention center, M.Z. felt physically ill, Wisevere back, waist, and kidney pain.
Moreover, M.Z. currently suffers severe stomaci @aid developed symptoms of gastritis
following his detention.



3. M.C. Experienced Severe Physical and Emotiomgtl€ss Due to the
Separation from His Father

M.C. experienced similar severe emotional distréssn he was separated from his
father, and that distress continues today. Afte€ Mvas separated from M.Z., he was taken to
another very cold room within the CBP facility incklllen. At the McAllen facility, M.C. was
given no sheets or blankets. Despite the cold ¢eatpres, the children were provided only
aluminum foil to use as blankets, they were kegoars all day, and they were given a sandwich
to eat three times a day.

M.C. stayed at the McAllen facility for six daysdawas then transferred to Casa Padre.
At Casa Padre, M.C. slept on a two-inch-thick nestgsr He and other children were not allowed
to use the restroom when they needed to do soather the staff waited for several children to
request to the use the bathroom before allowingytbap to do so.

M.C. was unable to speak to his father for ovetysibays after their separation. During
this period, M.C. repeatedly asked about his fabluemhe was given no information regarding his
father’'s whereabouts or wellbeing. Throughout NM&@etention at Casa Padre, he was not told
how long he would be separated from his father logthver he would ever see his father again.
M.C. remained at Casa Padre until he was reunitgdhig father on November 19, 2018.

Upon his separation from his father, M.C. becanteeexely anxious and sad because he
did not know if or when he would see his fatheriagd.C. experienced symptoms of
depression throughout his detention in Casa Pddesexperienced headaches and suffered from
anxiety. His repeated requests for medical atiertito address his headaches, feelings of
desperation and pain in his teeth—went ignorednil&ily, his repeated requests to call his
mother were ignored for approximately two montBairing his detention, he felt as if he were
going crazy, and there were times he did not rezegnmself. M.C. continues to suffer from
severe anxiety and sadness today as a result s¢pasation from his father. He finds it difficult
to accept the trauma that he experienced.

B. The Trump Administration’s Family Separation Policy
1. The Purpose of the Policy

Curbing asylum has been a central focus of the prAdministration’s immigration
policy.” On April 6, 2018, President Trump issued a memiled “Ending ‘Catch and Release’

" See, e.gUS Judge Bars Trump Administration From Enforciraylam Ban CNBC, Nov. 20, 2018,
https://www.cnbc.com/2018/11/20/immigration-policgge-bars-us-from-enforcing-trump-asylum-ban.htgiaw
Drake & Edgar SaldivaiTrump Administration Is lllegally Turning Away Asgt SeekersACLU, Oct. 30, 2018,
https://www.aclu.org/blog/immigrants-rights/trumgrainistration-illegally-turning-away-asylum-seekeEsnma
Platoff, Alexa Ura, Jolie McCullough & Darla CamerdVhile Migrant Families Seek Shelter From Violence,
Trump Administration Narrows Path to AsyluhExAas TRIBUNE, July 10, 2018,
https://www.texastribune.org/2018/07/10/migrant-iiges-separated-border-crisis-asylum-seekers-detratdp/;
Glenn ThrushU.S. to Begin Blocking Asylum Seekers From Entefivgr Mexican Bordem.Y. TIMES, Jan. 24,
2010, https://lwww.nytimes.com/2019/01/24/us/pdditicigrants-blocked-asylum-
trump.html?action=click&module=Top%20Stories&pgtypomepage; Yeganeh Torbati & Kristina Cookemp
Administration Moves to Curb Migrants’ Asylum ClgjrREUTERS Nov. 8, 2018,
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at the Border of the United States and DirectinggDEnhancements to Immigration
Enforcement® The memo, among other things, directs the SagrefadHomeland Security, the
Secretary of Defense, the Attorney General, andtdwetary of Health and Human Services to
submit a report to the President that details fathe measures their respective departments have
pursued or are pursuing to end “catch and relepsetices.® “Catch and Release” refers to a
federal policy that allows people who are seekyguan to wait for their hearings in the
community, not in government custotfy.

On the same day that President Trump issued lastdie, then-Attorney General Jeff
Sessions announced that the government wouldutestt “Zero Tolerance” policy, mandating
the prosecution of all persons who cross the Urfiitades border between ports of entry. The
purpose of the “Zero Tolerance” policy was to d€entral Americans from seeking asylum or
otherwise coming to the United StatésThrough this policy, the United States intentibna
inflicted trauma on immigrant parents and theildriein who crossed the border, by separating
the children from their parents in violation of tHeited States Constitutioc. The U.S.
government has admitted to forcibly separating ntbae 2,700 children from their parents and
placing them in government custotfy A recent U.S. Department of Health and Human iSesv
("HHS”) Office of Inspector General (“HHS OIG”) rept, however, indicates that the actual
number is “thousands” highét.

Administration officials at the highest levels knexgll before implementing the policy
that it would harm the people it affectedYet, once the separations began to generatecpubli
outrage and condemnation, administration officéiianged their tune. They insisted that their
hardline stance on prosecuting border crossingsnatmtended to discourage immigration,

https://www.reuters.com/article/us-usa-immigratasyum/trump-administration-moves-to-curb-migraasgtum-
claims-idUSKCN1ND35K.
283 Fed. Reg. 16,179 (Apr. 6, 2018).

Id.
10 Stacy SullivanWe Shouldn’t Take the Bait on ‘Catch and ReleageCLU, July 20, 2018,
https://www.aclu.org/blog/immigrants-rights/immigta-rights-and-detention/we-shouldnt-take-baittatnd-
release.
160 Minutes Chaos on the Border, Robots to the Rescue, TaHilbckingbird(CBS Television Broadcast Nov.
25, 2018) (revealing an un-redacted copy of the menplementing the “Zero Tolerance” policy thattsththat the
policy’s purpose was deterrence).
1235ee Ms. L. v. U.S. Immigration and Customs Enfoeoe/802 F. Supp. 3d 1149, 1162-67 (S.D. Cal. 200/8);
L. v. U.S. Immigration and Customs Enforcem8m0 F. Supp. 3d 1133, 1142-46 (S.D. Cal. 2018).
13 Joint Status Reporsupranote 5, at 9; HH®IG RePORT, supranote 5, at 11.
4 The HHS OIG Report notes that the figure repoirietieMs. Llitigation doesnotinclude children whom,
beginning in mid-2017, DHS forcibly separated frthrair parents but were released from HHS custoity po the
June 26, 2018 order Ms. L enjoining the practice of child separation. HeétSimates that there are “thousands of
children whom DHS separated during an influx thegdm in 2017 and whom ORR released pridvisoL. v. ICE:
HHS OIG RePORT, supranoteb, at 13. The figure is understated becauseadtadesnotinclude children who were
apprehended with and separated from a family mewtber than a parent, such as a grandparent ar @klmg.
Id. at 7.
15 Jeremy StahiThe Trump Administration Was Warned Separation \WBe! Horrific for Children, Did It Anyway
SiaTg, July 31, 2018, https://slate.com/news-and-palii618/07/the-trump-administration-was-warned-sspar-
would-be-horrific-for-children.html. Commander Wia former HHS senior official, testified bef@@engress
that he had warned the administration that impldimgra family separation policy would involve arsificant risk
of harm to children. The policy was launched a feseks after he raised his concerit.
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and, shockingly, even denied the existence of alfasaparation policy® The administration,
however, could not expunge the numerous statemesude by high-level officials confirming
that family separation was the express policy &adl its purpose was deterrence.

In a December 16, 2017 memorandum exchanged betesgor officials at the U.S.
Department of Justice and DHS, the officials preplba “Policy Option” of “Increased
Prosecution of Family Unit Parent$” Under the proposal, “parents would be prosecfated
illegal entry . . . and the minors present withnth@ould be placed in HHS custody as
[unaccompanied alien children].” The memorandusedsd that “the increase in prosecutions
would be reported by media and it would have sutbistiedeterrent effect*®

When asked about the policy by NPR on May 11, 20@Bn Kelly, President Trump’s
Chief of Staff, responded that “a big name of theng is deterrence. . . . It could be a tough
deterrent—would be a tough deterrent.” As for¢hiédren affected, he said: “[t]he children will
be taken care of—put into foster carewhatever'*®

On Fox News’ “The Ingraham Angle,” host Laura Ingren asked then-Attorney General
Jeff Sessions, “is this policy in part used astardent? Are you trying to deter people from
bringing children or minors across this dangerousney? Is that part of what the separation is
about?” Sessions replied, “I see that the fadttbaone was being prosecuted for this was a
factor in a fivefold increase in four years in thiad of illegal immigration. So yes, hopefully
people will get the message and come through theebat the port of entry and not break across
the border unlawfully

Steven Wagner, Assistant Secretary of HHS, toldnteps that “[w]e expect that the new
policy will result in a deterrence effect, we cerghope that parents stop bringing their kids on
this dangerous journey and entering the counyailly.”*

And President Trump himself has indicated thatmlebee was the motivation behind his
Justice Department’s “Zero Tolerance” policy. Wispeaking with reporters at the White
House on October 13, 2018, he said “If they feetétwill be separation, they don't conf8.”

On December 16, 2018, the President tweeted,yllf don’t separate, FAR more people will

come.”?

16 Christina Wilkie,White House Denies Separating Families Is “Policyult Insists it Is Needed “to Protect
Children” CNBC, Jun. 18, 2018, https://www.cnbc.com/2018/86ihite-house-denies-separating-families-is-
policy.html.
" policy Options to Respond to Border Surge of llldgamigration (Dec. 16, 2017),
Pgtps://vwvw.documentcloud.org/documents/5688664ldwgd0032.html.

Id. at 1.
!9 Transcript of White House Chief of Staff John Kellgterview with NPRsupranote 3 (emphasis added).
20 Bump,supranote 1.
2Hd.
% David Shepardsorf;rump Says Family Separations Deter lllegal Immiigra ReuTers Oct. 13, 2018,
https://www.reuters.com/article/us-usa-immigrattammp/trump-says-family-separations-deter-illegatviigration-
idUSKCN1MOO0O0C.
% Donald Trumpsupranote 4 (emphasis in original).
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Thus, the trauma inflicted by the family separafimticy was entirely intentional and
premediated. This point cannot be overstatedmibst senior members of the U.S. government
intentionally chose to cause parents amall childrenextraordinary pain and suffering in order
to accomplish their policy objectives. The unszddé pain and suffering experienced by
parents and small children was seen as a usefidelby the most senior members of the
government to accomplish their policy objectivedeterring Central Americans from seeking
asylum in the United States.

2. The Implementation of the Policy

Once the policy was implemented and immigratioicefs separated children from their
parents, DHS deemed separated children to be umpecoved and transferred them to the HHS
Office of Refugee Resettlement (“*ORR”), which ispensible for the long-term custodial care
and placement of “unaccompanied [noncitizen] ceitd* But DHS failed to take even the
most basic steps to record which children belorigeshich parents, highlighting the
government’s utter indifference to the dire conggmpes of the policy on the separated families.
The DHS Office of Inspector General (“DHS OIG”) adtthat the “lack of integration between
[CBP]'s, [U.S. Immigration and Customs Enforcem@hCE”)]'s and HHS’s respective
information technology systems hindered effortglemntify, track, and reunify parents and
children separated under the Zero Tolerance poleyl that “[a]s a result, DHS has struggled to
provide accurate, complete, reliable data in farségarations and reunifications, raising
concerns about the accuracy of its reportifig.”

Generally, CBP officers—usually the first to enctmimndividuals entering the United
States—were the officers who separated parentsfalthlen. Following the separation, CBP
transferred many of the parents into ICE cust§dWhen the “Zero Tolerance” policy went into
effect, ICE’s system “did not display data from C8Bystems that would have indicated
whether a detainee had been separated from a”¢hildls a result, when ICE was processing
detained individuals for removal, its system did indicate whether those individuals had been
separated from their children, and “no additiorfidré was made to identify and reunite families
prior to removal.?® Even more alarming, ICE’s system for keepingkmafcthe children who
had been separated from their parents involveddfiiéers manually entering a child’s
identifying information into a Microsoft Word docemt and e-mailing that document to HHS, a
process described by the DHS OIG as particulanyri@rable to human error,” and one which
“increas[ed] the risk that a child could become Inghe system?®

24 OFFICE OF THEINSPECTORGENERAL, U.S.DEP T OFHOMELAND SECURITY, OIG-18-84,SPECIAL REVIEW - INITIAL
OBSERVATIONSREGARDING FAMILY SEPARATION |SSUESUNDER THEZERO TOLERANCEPOLICY 3 (Sept. 27, 2018)
[hereinafter DHIG ReEPORT].

% See idat 9-10 (noting, among other things, that agenaeompatible computer systems erased data that
connected children with their familiesge alsdHHS OIG RePORT, supranote 5, at 2, 13 (reporting that the lack of
an integrated data system to track separated &matiross HHS and DHS added to the difficulty inSHH
identification of separated children).

% DHSOIG RePORT, supranote 24, at 2.

"1d. at 9-10.

81d. at 10.

21d.



As emphasized by Judge Sabrawvig. L. v. Immigration and Customs Enforcemée
agencies’ failure to coordinate tracking of sepadtdamilies was a “startling reality” given that:

[tlhe government readily keeps track of personapprty of detainees in criminal and
immigration proceedings. Money, important docuragabd automobiles, to name a

few, are routinely catalogued, stored, tracked@oduced upon a detainee’s release, at
all levels—state and federal, citizen and alieret, Yne government has no system in
place to keep track of, provide effective commutiacawith, and promptly produce alien
children. The unfortunate reality is that undex plnesent system migrant children are not
accounted for with the same efficiency and accuespyoperty. Certainly, that cannot
satisfy the requirements of due proc®ss.

The government’s inhumane treatment of separatadiés described by Judge Sabraw
was not merely the result of indifference or incetgmce. Commander Jonathan White, a
former senior HHS official, testified before Conggehat he repeatedly warned those devising
the policy that separating children from their pasewould have harmful effects on the children,
including “significant potential for traumatic pdyalogical injury to the child® But those in
charge willfully disregarded Commander White’s wags. Imposing trauma on these parents
and children was their very goal.

Only after the family separation policy garnerede@pread condemnation and became
bad politics did President Trump, on June 20, 28itf) an executive order (“EO”) purporting to
end it. The EO states that it is the “policy astAdministration to maintain family unity,
including by detaining alien families together wdappropriate and consistent with law and
available resource$? The EO, however, did not explain whether or hbe/federal
government would reunify children who had been jonesly separated. In fact, on June 22,
2018, the government admitted that it had no réatibn procedure in placg.

It was not until a federal judge ordered the gorent on June 26, 2018 to reunify
families that the government began taking stemotso* What followed was chaos. DHS
claimed that DHS and HHS had created a centratiz¢éabase containing all relevant
information regarding parents separated from ttlgildren; however, the DHS OIG found “no

30Ms. L, 310 F. Supp. 3d at 1144 (emphasis in original).

31 Stahl,supranote 15.

32 Affording Congress an Opportunity to Address FarBiéparation, Exec. Order No. 13,841, 83 Fed. Reg35

§ 1 (June 20, 2018).

¥ See Ms. I, 310 F. Supp. 3d at 1140—-4ke alsdJ).S.Gov' T ACCOUNTABILITY OFF., GAO-19-163,
UNACCOMPANIED CHILDREN: AGENCY EFFORTS TOREUNIFY CHILDREN SEPARATED FROMPARENTS AT THEBORDER
21 (Oct. 2018) [hereinafter GAREPORT] (“HHS officials told [the GAQO] that there were rspecific procedures to
reunite children with parents from whom they werpagated at the border prior to the June 2018 coder.”).

The only procedure in place capable of reunitinigdobn with their parents was the procedure devedop place
unaccompanied children with sponsors in compliamtie the Trafficking Victims Protection Reauthoriimam Act.
Under this procedure, however, a parent could balyeunited with his or her child if the governmdaemed them
eligible to be a sponsoid. Judge Sabraw noted that this procedure was duadke because it was created to
address “a different situation, namely what to dih &lien children who were apprehended withouirtharents at
the border or otherwise,” and further, that thecpture was not developed to address situationsasutttis one
where family units were separated by governmeintiaf§ after they crossed the border togethdr.at 27 (quoting
Order Following Status Conferendés. L, No. 18-0428 DMS MDD (S.D. Cal. July 10, 2018)).

3 Ms. L, 310 F. Supp. 3d at 1149-50.
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evidence that such a database exi&ts&ccording to the DHS OIG, whatever data was ctdld
was incomplete, contradictory, and unreliallleBecause no single database with reliable
information existed, the Government Accountabififice found that agencies were left to
resort to a variety of inefficient and ineffectineethods to determine which children were
subject to Judge Sabraw’s injunctifnThese methods included officers hand sifting uhio
agency data looking for any indication that a cimltHHS custody had been separated from his
or her parerif and calling in the Office of the Assistant Seargfar Preparedness and
Responses, an HHS agency whose normal prerogatioé/es response to hurricanes and other
disasters, to review data provided by CBP, ICE,@RR>® The method for determining which
family units required reunification changed fregugrsometimes more than once a day, with
staff at one ORR shelter reporting that “there wanes when [they] would be following one
process in the morning but a different one in tireraoon.”® Judge Sabraw harangued the
agencies for their lack of preparation and cootibmsat a status conference proceeding on July
27, 2018: “What was lost in the process was thalja The parents didn’t know where the
children were, and the children didn’t know whete parents were. And the government didn’t
know either.**

The government’s cruel policy of separating chitdfijm their parents, and its failure to
track the children once they were separated, wdlgtte Claimants’ Constitutional right to
family integrity*?> The government instituted and implemented thlEpeo intentionally inflict
emotional distress on the parents and childrenwd@ separated. It succeeded, with
devastating consequences for parents and chiltkkeMl.Z. and M.C.

35 DHSOIG RePORT, supranote 24, at 10.

*1d. at 11-12.

37 GAOREPORT, supranote 33, at 23-25.

*1d. at 24.

¥1d. at 23.

“01d. at 27.

*I Transcript of Joint Status Report at 58;. L, No. 18-cv-00428 DMS MDD (S.D. Cal. July 27, 2D18

*2See Ms. 1..302 F. Supp. 3d at 1161-67 (finding that plaistifad stated a legally cognizable claim for aation
of their substantive due process rights to fanmtegrity under the Fifth Amendment to the Unitedt&s
Constitution based on their allegations that theeBament had separated them from their minor aaildvhile they
were held in immigration detention and without awimg that they were unfit parents or otherwisespndéed a
danger to their childrenpls. L, 310 F. Supp. 3d at 1142-46 (finding that plafatifiere likely to succeed on their
substantive due process claim when assessingtiogion for a preliminary injunctionee also Smith v.
Organization of Foster Familieg31 U.S. 816, 845 (1977) (liberty interest in fanmeélationships has its source in
“intrinsic human rights”). DHS employees are resgible for supervising and managing detainees at @RPICE
facilities, including those located in Texas andifGaia. And HHS employees are responsible fgresuvising and
managing the detention of unaccompanied childreniuding at facilities in Texas. DHS and HHS enypkes are
federal employees for the purposes of the Fedendldlaims Act.



