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court’s decision.’’  McGlinchy v. Shell Chem.
Co., 845 F.2d 802, 809 (9th Cir.1988).

[18] Initially, Solomon contends that the
district court erred as a matter of law by
failing to apply the correct elements for a
§ 17200 action.  In August of 1992, the Cali-
fornia legislature amended § 17200 to pro-
vide a cause of action for a single act of
unfair business practices.  See Appellant’s
Request for Judicial Notice;  see also Appel-
lee’s Response to Appellant’s Request for
Judicial Notice.  Prior to that, a party was
required to prove ongoing unfair business
practices in order to state a valid claim.  See
California v. Texaco, 46 Cal.3d 1147, 1169–
70, 252 Cal.Rptr. 221, 762 P.2d 385 (Cal.
1988), superseded by statute, § 17200 (Au-
gust, 1992).

Allianz maintains that since Solomon’s
claim under § 17200 accrued by June of
1992, the new legislation is not applicable
because it is not retroactive.  Solomon coun-
ters that the tense of the phrase ‘‘has en-
gaged’’ indicates retroactivity, making the
new provision applicable.  The California Su-
preme Court has expressly held that legisla-
tion is presumed to operate prospectively and
‘‘in the absence of an express retroactivity
provision, a statute will not be applied retro-
actively unless it is very clear from extrinsic
sources that the Legislature or the voters
must have intended a retroactive applica-
tion.’’  Evangelatos v. Superior Court, 44
Cal.3d 1188, 1209, 246 Cal.Rptr. 629, 753 P.2d
585 (Cal.1988).

The amendment to § 17200 has no retroac-
tivity provision and there is nothing to indi-
cate that the legislature intended a retroac-
tive application.  Further, California courts
have suggested that the provision is not to be
applied retroactively.  See Hewlett v. Squaw
Valley Ski Corp., 54 Cal.App.4th 499, 518–19
n. 7, 63 Cal.Rptr.2d 118 (Cal.Ct.App.1997).
Even adopting Solomon’s analysis regarding
the language ‘‘has engaged,’’ that alone does
not make ‘‘very clear’’ an intent of retroactiv-
ity.  Thus, the district court did not err in
applying the pre-August of 1992 provision.
Further, under this provision, the court cor-
rectly concluded that Solomon failed to allege
the required element of ongoing conduct.

[19] The district court’s conclusion that
Solomon’s motion to amend would cause un-
due delay and prejudice was not an abuse of
discretion.  Solomon made the motion on the
eve of the discovery deadline.  Allowing the
motion would have required re-opening dis-
covery, thus delaying the proceedings.  The
district court did not abuse its discretion in
denying the motion to amend at that late
date.  Further, Solomon’s pending motion
for judicial notice of § 17200, as amended in
August of 1992, and the history thereof is
DENIED.

The judgment of the district court is AF-
FIRMED.

,
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Fruit processor and orange grower
brought qui tam action, under False Claims
Act, against other growers and packinghous-
es, alleging violations of prorate restrictions
and reporting requirements in citrus market-
ing orders promulgated by federal govern-
ment. Government was permitted to inter-
vene. The United States District Court for
the Eastern District of California, Oliver W.
Wanger, J., 912 F.Supp. 1325, granted gov-
ernment’s motion to dismiss, and plaintiffs
appealed. The Court of Appeals, Schroeder,
Circuit Judge, held that: (1) government may
obtain dismissal of qui tam action even if
action is meritorious; (2) standard governing
dismissal is same as that applicable in sub-
stantive due process inquiry; (3) dismissal
was based on valid purpose; (4) government
was not judicially estopped from dismissing
cases; and (5) plaintiffs were not entitled to
amend complaint.

Affirmed.

1. Federal Courts O776
Court of Appeals reviews de novo issue

of statutory interpretation.

2. United States O122
Government may obtain dismissal of qui

tam action under False Claims Act, over
objections of relators, even if action is meri-
torious and regardless of whether govern-
ment intervened initially or later, upon show-
ing of good cause.  31 U.S.C.A.
§ 3730(c)(2)(A).

3. United States O122
Standard for determining whether gov-

ernment may dismiss qui tam action under
False Claims Act, over relator’s objections, is
standard applicable in substantive due pro-

cess inquiries, which requires government to
show (1) identification of valid government
purpose and (2) a rational relation between
dismissal and accomplishment of purpose,
and, if government satisfies two-step test,
burden switches to relator to demonstrate
that dismissal is fraudulent, arbitrary and
capricious, or illegal.  31 U.S.C.A.
§ 3730(c)(2)(A).

4. United States O122

Government’s dismissal of qui tam action
brought, under False Claims Act, by fruit
processor and orange grower against other
growers and packinghouses, which alleged
violations of government marketing orders,
was based on valid government purpose of
eliminating legal battles in the citrus indus-
try and was not based on improper factors.
31 U.S.C.A. § 3730(c)(2)(A).

5. Estoppel O68(2)

The doctrine of judicial estoppel is an
equitable doctrine invoked by the district
court at its discretion.

6. Federal Courts O813

Court of Appeals reviews for abuse of
discretion district court’s decision whether to
apply judicial estoppel doctrine.

7. Estoppel O68(2)

Judicial estoppel bars a party from tak-
ing inconsistent positions in the same litiga-
tion.

8. Estoppel O68(2)

Government was not judicially estopped
from dismissing False Claims Act cases
against citrus growers and packinghouses, in
which defendants were alleged to have violat-
ed citrus marketing orders, despite earlier
statement made during oral argument on
government’s motion to intervene that gov-
ernment intended to prosecute cases; govern-
ment’s change in policy was result of
changed circumstances in industry.  31
U.S.C.A. § 3730(c)(2)(A).

9. Federal Courts O817

Court of Appeals reviews for an abuse of
discretion the district court’s denial of a mo-
tion for leave to amend a complaint.
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10. Federal Civil Procedure O834

Relators in qui tam action under False
Claims Act (FCA) were not entitled to amend
complaint to allege non-FCA claims, after
government obtained dismissal of FCA
claims, due to extremely late date at which
relators first requested leave to amend.  31
U.S.C.A. § 3729(a);  Fed.Rules Civ.Proc.Rule
15(a), 28 U.S.C.A.
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Appeal from the United States District
Court for the Eastern District of California;
Oliver W. Wanger, District Judge, Presiding.
D.C. Nos. CV–88–00566–OWW, 89–00002–
OWW, 89–00050–OWW, 91–00194–OWW, 91–
00195–OWW, 91–00196–OWW, 91–00197–
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05288–OWW, 94–05289–OWW, 94–05290–
OWW, 94–05291–OWW.

Before:  SNEED, SCHROEDER and
BRUNETTI, Circuit Judges.

SCHROEDER, Circuit Judge:

This is a qui tam case under the False
Claims Act (FCA).  One citrus company
seeks damages from other citrus companies,
claiming that they made false statements to
the government in connection with a citrus
marketing program.  The government inter-
vened several years after the litigation began
and sought dismissal under 31 U.S.C.
§ 3730(c)(2)(A) because it had decided to
abandon the entire marketing program.  The
case must be seen against the background of
a war in the citrus industry related to the
administration of that program.  The district
court granted the government’s motion to
dismiss, finding that the government’s deci-
sion to end that war on all fronts, including
dismissal of the qui tam claims, was rational-
ly related to a legitimate governmental pur-
pose.  See United States ex rel. Sequoia
Orange Co. v. Sunland Packing House Co.,
912 F.Supp. 1325 (E.D.Cal.1995).

The qui tam relators appeal contending
that because the false claims actions had
some merit, the government cannot seek dis-
missal.  The appeal thus requires us to con-
sider what standard a court should apply
when considering the government’s motion to
dismiss a qui tam action that otherwise would
not be dismissed before the litigation was
fully resolved.  We affirm.

BACKGROUND

Sequoia Orange Company (an orange pro-
cessor) and Lisle Babcock (an orange grow-
er) filed 34 qui tam actions against a number
of citrus industry growers and packinghouses
alleging violations of the orange and lemon
marketing orders promulgated by the Secre-
tary of Agriculture pursuant to the Agricul-
tural Marketing Agreement Act of 1937
(AMAA), 7 U.S.C. §§ 601–626.  The relators
began filing the actions in 1988.

The AMAA ‘‘authorizes the Secretary of
Agriculture to issue marketing orders limit-
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ing the quantity of commodities shipped into
markets identified by the Secretary, thus
protecting prices for producers and maintain-
ing orderly marketing conditions.’’  Cecelia
Packing Corp. v. USDA, 10 F.3d 616, 618
(9th Cir.1993).  The Secretary in 1984 had
issued orange and lemon marketing orders
that regulated the quantity of oranges and
lemons shipped to market by citrus handlers
in Arizona and California.  See 7 U.S.C.
§ 608c;  7 C.F.R. §§ 907.1, 908.1, 910.1
(1994).  Citrus handlers who ship oranges
and lemons in excess of their allotment (‘‘pro-
rate’’) are subject to criminal fines and civil
penalties.  See 7 U.S.C. §§ 608a(5), 608c(14).

The qui tam relators alleged that the de-
fendants had, over the course of approxi-
mately ten years, violated the prorate provi-
sions of the orange and lemon marketing
orders by over-shipping citrus and failing
accurately to report, account and pay assess-
ments for those overshipments.  Prior to the
expiration of the 60–day seal period, see 31
U.S.C. § 3730(b)(2), the government elected
to intervene in 10 of the qui tam cases.

As the relators were filing their qui tam
complaints, the government was also filing
prorate violation claims under the AMAA
against citrus industry growers and packing-
houses, including Sequoia Orange Company.
After discovering growing evidence of wide-
spread prorate violations in the industry, the
Secretary concluded that the prorate cheat-
ing reflected dissatisfaction with the citrus
marketing orders, and that the orders had
become divisive.  In June 1993 the Secretary
formally suspended orange and lemon pro-
rate regulation and invited the citrus indus-
try to propose amendments to the marketing
orders.

Simultaneously, the government proposed
a settlement of all AMAA and FCA cases
alleging prorate violations in order to end
industry turmoil.  To facilitate the settle-
ment, the government moved to intervene in
the remaining 24 qui tam cases pursuant to
31 U.S.C. § 3730(c)(3), which permits the
government to intervene in a qui tam action
at any time ‘‘upon a showing of good cause.’’
The district court granted the motion, over
the relators’ objections, on the basis of the
government’s representations that it would

litigate the qui tam actions, in conjunction
with the AMAA cases, if a settlement could
not be reached.

While the settlement negotiations were
proceeding, the district court ruled in April
1994 that the 1984 orange marketing orders
were unlawfully promulgated and that the
prorate provisions of the orange marketing
orders were therefore invalid.  See United
States v. Sunny Cove Citrus Ass’n, 854
F.Supp. 669, 697 (E.D.Cal.1994).  The Sunny
Cove case involved the government prosecu-
tion of another citrus handler, Sunny Cove,
for violations of orange prorate regulations.
Sunny Cove successfully defended the prose-
cution on the ground that the Secretary’s
reinstatement of prior marketing orders was
invalid.  That decision made settlement less
likely in these qui tam cases because the
overwhelming majority of qui tam and
AMAA actions were based on the invalidated
prorate regulations.

In May 1994, the Secretary announced his
decision to terminate the citrus marketing
orders, dismiss all pending AMAA actions,
and withdraw from the FCA cases.  The
Secretary justified this decision on the failure
of the settlement negotiations, the prospect
of more litigation after the Sunny Cove deci-
sion, and the desire to end the divisiveness in
the citrus industry caused by over ten years
of litigation.  The Secretary concluded that
the best way to advance the interests of the
industry was to ‘‘clean the slate.’’

At the time of the Secretary’s announce-
ment, the government apparently did not
believe it had the authority to dismiss the qui
tam actions over the relators’ objections.  Af-
ter soliciting advice from all parties on the
government’s authority to dismiss under 31
U.S.C. § 3730(c)(2)(A), the government
moved for dismissal in August, 1994, citing
six reasons:  (1) to end the divisiveness in the
citrus industry;  (2) to facilitate a new mar-
keting order;  (3) to terminate protracted and
burdensome litigation;  (4) to protect the
United States’ taxpayers from continuing and
escalating litigation expenses;  (5) to curtail
the drain on private resources resulting from
the litigation;  and (6) to allow the growers,
agricultural cooperatives, handlers and oth-
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ers to work together in shaping new market-
ing tools.

After a four-day evidentiary hearing, the
district court granted the government’s mo-
tion to dismiss the qui tam actions, ruling
that the government sought dismissal for
legitimate government purposes;  that the
reasons offered by the government were ra-
tionally related to these legitimate govern-
ment purposes;  and that the dismissal was
not arbitrary or capricious.  See 912 F.Supp.
at 1353.  The relators appeal, contending
that the district court could not dismiss on
the government’s motion unless the court
found the cases lacked merit.

DISCUSSION

The legal issues turn on the provisions of
the False Claims Act as it was amended in
1986.  Under the qui tam provisions of the
FCA, a private individual, referred to as a
relator, may file an action on behalf of the
federal government against any individual or
company who has knowingly presented a
false claim to the government for payment.
See 31 U.S.C. §§ 3729(a), 3730(b).  A suc-
cessful relator will generally receive a share
of the civil fines imposed and be eligible for
attorneys’ fees and costs.  See 31 U.S.C.
§ 3730(d);  United States ex rel. Hall v. Tele-
dyne Wah Chang Albany, 104 F.3d 230, 233
(9th Cir.1997).

To proceed with a qui tam action, the
relator must serve a copy of the complaint on
the government 60 days before it is served
on the defendant.  See 31 U.S.C.
§ 3730(b)(2).  During the 60–day period, the
government can investigate the complaint’s
allegations and elect to intervene in the ac-
tion, in which case the action is conducted by
the government.  31 U.S.C. § 3730(b)(4)(A).

When the government chooses not to take
over a qui tam action, the relator has the
right to conduct the action.  31 U.S.C.
§ 3730(c)(3).  However, even in cases where
the government initially elects not to take
over the action, the court ‘‘may nevertheless
permit the Government to intervene at a
later date upon a showing of good cause.’’  31
U.S.C. § 3730(c)(3);  United States ex rel.
Kelly v. Boeing Co., 9 F.3d 743, 746 (9th

Cir.1993).  The government may dismiss the
action ‘‘notwithstanding the objections of the
person initiating the action if the person has
been notified by the Government of the filing
of the motion and the court has provided the
person with an opportunity for a hearing on
the motion.’’  31 U.S.C. § 3730(c)(2)(A);  Kel-
ly, 9 F.3d at 746.

I.

Dismissal of a Qui Tam Action

[1] The relators’ primary contention is
that the district court erred by interpreting
31 U.S.C. § 3730(c)(2)(A) to allow the gov-
ernment to dismiss a meritorious qui tam
action.  The government conceded, for pur-
poses of its motion to dismiss, that the FCA
claims against the defendants were meritori-
ous.  The issue is one of statutory interpreta-
tion which we review de novo.  See United
States ex rel. Lujan v. Hughes Aircraft Co.,
67 F.3d 242, 245 (9th Cir.1995).

[2] Although the statute is silent regard-
ing the circumstances under which the gov-
ernment may dismiss a qui tam action, the
decision to dismiss has been likened to a
matter within the government’s prosecutorial
discretion in enforcing federal laws.  See
Kelly, 9 F.3d at 756 (rejecting qui tam defen-
dant’s contention that 31 U.S.C.
§ 3730(c)(2)(A) impermissibly grants the ju-
diciary approval authority over government
decisions to dismiss qui tam suits in the
exercise of its prosecutorial authority);  see
also United States ex rel. Killingsworth v.
Northrop Corp., 25 F.3d 715, 724 (9th Cir.
1994) (‘‘The Court will not assume that the
qui tam provisions of the False Claims Act
were intended to curtail the prosecutorial
discretion of the Attorney General.’’) (quoting
Juliano v. Federal Asset Disposition Ass’n,
736 F.Supp. 348, 351 (D.D.C.1990), aff’d, 959
F.2d 1101 (D.C.Cir.1992)).

The relators argue that interpreting 31
U.S.C. § 3730(c)(2)(A) to give the govern-
ment authority to dismiss a meritorious qui
tam action is inconsistent with the general
framework of the False Claims Amendments
Act of 1986, Pub.L. No. 99–562, 100 Stat.
3154, which was intended to provide relators
with ‘‘increased involvement in suits brought
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by the relator but litigated by the Govern-
ment.’’  S.Rep. No. 99–345, at 13 (1986), re-
printed in 1986 U.S.C.C.A.N. 5266, 5278;  see
also Kelly, 9 F.3d at 745 (‘‘Congress amend-
ed the FCA in 1986 to TTT enlist the aid of
the citizenry in combatting the rising prob-
lem of ‘sophisticated and widespread
fraud.’ ’’) (citation omitted).

Before the 1986 amendments, when the
government elected to intervene in a qui tam
action, the suit was conducted solely by the
government.  The 1986 amendments allow
the relator to continue as a party to the
action after the government’s intervention.
See 31 U.S.C. § 3730(c)(1).  Although the
amendments increased the relator’s role in
such a case, the government still has ‘‘pri-
mary responsibility’’ for the case and now
enjoys supervisory powers over the relator.
Id. The government can limit the relator’s
participation by restricting the number of the
relator’s witnesses or the length of their
testimony.  See 31 U.S.C. § 3730(c)(2)(C).
The government may also stay the relator’s
discovery requests if they are likely to inter-
fere with the government’s criminal or civil
investigation of related matters.  See 31
U.S.C. § 3730(c)(4).  The amended statute
allows the government to settle an action,
notwithstanding the objections of the relator,
as long as the court determines that the
proposed settlement is fair.  See 31 U.S.C.
§ 3730(c)(2)(B).  Most relevant to the pres-
ent suit, the government has the right to
dismiss the action, notwithstanding the rela-
tor’s objection, if the relator is afforded no-
tice and a hearing.  See 31 U.S.C.
§ 3730(c)(2)(A).

The 1986 amendments have also expanded
the government’s ability to intervene in a qui
tam action.  The government may move for
an extension of the original 60–day period for
deciding whether to intervene.  See 31
U.S.C. § 3730(b)(3).  Even after that period
has expired, the government now has the
right to track the litigation and to intervene
at a later date upon a showing of good cause.
See 31 U.S.C. § 3730(c)(3).

Thus, while we have observed that the
False Claims Amendments Act of 1986 pro-
vided ‘‘increase[d] incentives, financial and
otherwise, for private individuals to bring

suits on behalf of the Government,’’ Killings-
worth, 25 F.3d at 721, the Act actually in-
creased, rather than decreased, executive
control over qui tam lawsuits.  This has been
accomplished by broadening the govern-
ment’s powers of intervention, and by giving
the government the ability to supervise the
relator’s participation in a qui tam action
when the government elects to intervene.
Certain of the government’s supervisory
powers, such as the power to stay the rela-
tor’s discovery, apply even if the government
decides not to intervene.  As one court has
concluded, ‘‘[t]he 1986 version of the False
Claims Act continues the evolution of greater
executive control over qui tam lawsuits.’’
See United States ex rel. Stillwell v. Hughes
Helicopters, Inc., 714 F.Supp. 1084, 1090
(C.D.Cal.1989).

Although the amendments give the relator
the right to remain a party after government
intervention, the government’s power to dis-
miss or settle an action is broad.  The
amended statute grants the relators an op-
portunity for a hearing on the motion to
dismiss, but does not specify any conditions
under which the relator may block the mo-
tion.  This court has previously noted that
‘‘[i]t is not clear whether in practice this
notice and hearing requirement has amount-
ed to much of a hurdle for the government.’’
Kelly, 9 F.3d at 753 n. 11.

The relators point to the statement in Kel-
ly that 31 U.S.C. § 3730(c)(2)(A) allows the
government to ‘‘move for dismissal of a case
which it believes has no merit.’’  See id. at
753.  They suggest that this statement
means that lack of merit is the exclusive
ground upon which the government may seek
dismissal.  Kelly does not so hold.

The legislative history of the 1986 Amend-
ments supports the district court’s conclusion
that a meritorious suit may be dismissed
upon a proper showing.  The Senate Report
states that the False Claims Amendments
Act of 1986 ‘‘provides qui tam plaintiffs with
a more direct role TTT in acting as a check
that the Government does not neglect evi-
dence, cause undue delay, or drop the false
claims case without legitimate reason.’’
S.Rep. No. 99–345, at 25–26 (1986), reprinted
in 1986 U.S.C.C.A.N. 5266, 5291.  This state-
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ment reflects congressional intent that the
qui tam statute create only a limited check
on prosecutorial discretion to ensure suits
are not dropped without legitimate govern-
mental purpose.

The relators next contend that even if the
government could have dismissed the cases
had it intervened initially, it could not move
for dismissal after it later intervened for
good cause pursuant to 31 U.S.C.
§ 3730(c)(3).  We rejected a similar conten-
tion in Kelly:  ‘‘[W]hen the government inter-
venes late in the action, a fair interpretation
of the statute is that the government has a
similar degree of control over the litigation
as if it had intervened at the start.’’  Kelly, 9
F.3d at 752.  Nothing in § 3730(c)(2)(A) pur-
ports to limit the government’s dismissal au-
thority based upon the manner of interven-
tion.  This court has noted that
§ 3730(c)(2)(A) may permit the government
to dismiss a qui tam action without actually
intervening in the case at all.  See Kelly, 9
F.3d at 753 n. 10 (citing Juliano v. Federal
Asset Disposition Ass’n, 736 F.Supp. 348
(D.D.C.1990), aff’d, 959 F.2d 1101 (D.C.Cir.
1992)).

II.

Standard Governing a Motion to Dismiss

Under 31 U.S.C. § 3730(c)(2)(A)

[3] The relators next challenge the dis-
trict court’s choice of standard governing
dismissal under 31 U.S.C. § 3730(c)(2)(A).
The relators contend that, if the government
does have the authority to dismiss a meritori-
ous qui tam action under 31 U.S.C.
§ 3730(c)(2)(A), the applicable standard is
Rule 41(a)(2) of the Federal Rules of Civil
Procedure.  That rule allows the court to
grant a plaintiff’s dismissal motion only with
appropriate terms and conditions to protect
the defendant from prejudice.  In this case,
because dismissal prejudiced the relators by
precluding a qui tam award, the relators
claim that dismissal should not have been
permitted.

Rule 41 protects defendants from vexa-
tious plaintiffs.  See Cooter & Gell v. Hart-
marx Corp., 496 U.S. 384, 397, 110 S.Ct.
2447, 110 L.Ed.2d 359 (1990).  In this case,

the plaintiffs, or relators, seek protection
from the dismissal decision of the real party
in interest, the government, under a specific
statute establishing unique relationships
among the parties.  The district court cor-
rectly ruled that Rule 41 did not apply.

The qui tam statute itself does not create a
particular standard for dismissal.  The dis-
trict court acted reasonably in adopting the
following standard:  ‘‘A two step analysis ap-
plies here to test the justification for dismiss-
al:  (1) identification of a valid government
purpose;  and (2) a rational relation between
dismissal and accomplishment of the pur-
pose.’’  912 F.Supp. at 1341.  If the govern-
ment satisfies the two-step test, the burden
switches to the relator ‘‘to demonstrate that
dismissal is fraudulent, arbitrary and capri-
cious, or illegal.’’  Id. at 1347.  The same
analysis is applied to determine whether ex-
ecutive action violates substantive due pro-
cess.  See e.g., Lockary v. Kayfetz, 917 F.2d
1150, 1155 (9th Cir.1990).

This standard also draws significant sup-
port from the Senate Report to the False
Claims Amendments Act of 1986, which ex-
plained that the relators may object if the
government moves to dismiss without reason.
S.Rep. No. 99–345, at 26 (1986), reprinted in
1986 U.S.C.C.A.N. 5266, 5291.  A hearing is
appropriate ‘‘if the relator presents a color-
able claim that the settlement or dismissal is
unreasonable in light of existing evidence,
that the Government has not fully investigat-
ed the allegations, or that the Government’s
decision was based on arbitrary or improper
considerations.’’  Id.

Moreover, such a rational relation test
avoids any separation of powers concerns
that this court addressed in Kelly.  There,
we rejected a qui tam defendant’s contention
that 31 U.S.C. § 3730(c)(2)(A) impermissibly
grants the judiciary approval authority over
government decisions to dismiss qui tam
suits in the exercise of its prosecutorial au-
thority.  See United States ex rel. Kelly, 9
F.3d at 756.  We said:

We conclude that the judicial involvement
which the FCA authorizes does not contra-
vene the separation of powers principle.
First, in the absence of any meaningful
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indication that [the notice and hearing]
requirements pose significant barriers to
the Executive Branch’s exercise of its
prosecutorial authority, we see no reason
to construe them as such and thereby
heighten constitutional concerns.  See note
8. Second, as we noted earlier, ample pre-
cedent exists for judicial oversight of the
government’s decision to dismiss a qui tam
action.  See note 12.

Id.

Here, the district court has respected the
Executive Branch’s prosecutorial authority
by requiring no greater justification of the
dismissal motion than is mandated by the
Constitution itself.  See United States v. Re-
dondo–Lemos, 955 F.2d 1296, 1298–99 (9th
Cir.1992) (due process prohibits arbitrary or
irrational prosecutorial decisions).

III.

Application of the Rational
Relation Standard

[4] The relators contend that the district
court misapplied the rational relation stan-
dard and that the reasons offered by the
government for dismissal were not rationally
related to a legitimate government interest.
We conclude that the government met its
burden.

The relators first argue that elimination of
legal battles in the citrus industry is not a
legitimate government interest under the
AMAA. The statute directs the Secretary to
oversee orderly marketing processes.  See 7
U.S.C. § 602(1).  Peace among competitors
and regulators facilitates orderly marketing.
This is especially true under a statute, which
as the Supreme Court has noted, ‘‘contem-
plates a cooperative venture among the Sec-
retary, handlers, and producers.’’  Block v.
Community Nutrition Inst., 467 U.S. 340,
346, 104 S.Ct. 2450, 81 L.Ed.2d 270 (1984)
(emphasis added).

The relators next assert that the govern-
ment’s dismissal motion was based on im-
proper factors, such as political pressure
from the defendants and members of Con-
gress.  However, as noted by the district
court, citizens are entitled to advocate the
passage or enforcement of laws, see, e.g.,

Eastern R.R. Presidents Conference v. Noerr
Motor Freight, Inc., 365 U.S. 127, 139, 81
S.Ct. 523, 5 L.Ed.2d 464 (1961) (‘‘It is neither
unusual nor illegal for people to seek action
on laws in the hope that they may bring
about an advantage to themselves and a dis-
advantage to their competitors.’’), and mem-
bers of Congress may seek to influence agen-
cy action, see, e.g., Radio Ass’n on Defending
Airwave Rights, Inc. v. United States Dep’t
of Transp., 47 F.3d 794, 808 (6th Cir.1995)
(‘‘Americans rightly expect their elected rep-
resentatives to voice their grievances and
preferences concerning the administration of
our laws.’’).  There was no evidence that the
defendants engaged in bribery, fraud, or
coercion, or otherwise conspired with the
government to dismiss the qui tam actions
for improper reasons.

Third, the relators contend that the gov-
ernment sought dismissal because Sequoia
Orange Company itself was a prorate cheat-
er.  The record shows, however, that the
government deemed further FCA litigation
over prorate violations harmful to the indus-
try as a whole.  Dismissal enabled the gov-
ernment to treat all alleged prorate violators
equally by dismissing all enforcement ac-
tions, including the Secretary’s AMAA en-
forcement action against Sequoia.

Next, the relators contend that the govern-
ment’s concern with litigation costs was irrel-
evant in light of the fact that the FCA con-
templates reliance on private financing for
anti-fraud enforcement.  The district court,
however, properly noted that the government
can legitimately consider the burden imposed
on the taxpayers by its litigation, and that,
even if the relators were to litigate the FCA
claims, the government would continue to
incur enormous internal staff costs.  See 912
F.Supp. at 1346.

The relators finally contend that the dis-
trict court erred by granting the govern-
ment’s motion to dismiss the qui tam actions
relating to lemon marketing because the lem-
on order, unlike the orange order, had not
been invalidated by the Sunny Cove decision.
The government presented evidence that (1)
various lemon handlers were under investiga-
tion for prorate violations and (2) the lemon
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prorate violations were comparable to pro-
rate cheating in the orange industry and
potentially as pervasive.  The dismissal of
the lemon cases was therefore rationally re-
lated to the legitimate government interest in
preserving the financial stability of the lemon
industry.

IV.

Judicial Estoppel

[5, 6] The relators contend that the doc-
trine of judicial estoppel bars the govern-
ment from dismissing the qui tam actions in
light of the government’s earlier declarations,
in support of its motion to intervene in the
orange qui tam actions, that it would diligent-
ly prosecute the FCA claims.  The doctrine
of judicial estoppel is an equitable doctrine
invoked by the district court at its discretion.
See Morris v. California, 966 F.2d 448, 453
(9th Cir.1992).  This court reviews for an
abuse of discretion.  See United States v.
Ruiz, 73 F.3d 949, 953 (9th Cir.1996).

[7, 8] Judicial estoppel bars a party from
taking inconsistent positions in the same liti-
gation.  See Morris, 966 F.2d at 452.  In
support of its motion to intervene in the qui
tam actions, the government represented to
the district court that it would litigate the
FCA claims if no settlement was reached.
The relators contend that this representation
is inconsistent with the government’s later
decision to dismiss.  In moving to dismiss,
however, the government was motivated by
events that transpired after its intervention,
most notably the decision in Sunny Cove,
which declared the orange marketing orders
invalid.  There is no indication that the gov-
ernment acted in bad faith by representing
that it would litigate the FCA claims if settle-
ment negotiations fell through.  See Helfand
v. Gerson, 105 F.3d 530, 534 (9th Cir.1997).
Rather, the government changed course
when it determined that settlement was no
longer a reasonable possibility after Sunny
Cove. This was a rational policy decision that
the government was entitled to make under
the qui tam provisions.  Accordingly, the dis-
trict court did not abuse its discretion in
concluding that there was no equitable rea-
son to apply judicial estoppel.

V.

Amendment of Qui Tam Complaints

[9] This court reviews for an abuse of
discretion the district court’s denial of a mo-
tion for leave to amend a complaint.  See
United States v. County of San Diego, 53
F.3d 965, 969 n. 6 (9th Cir.1995).

[10] After the district court granted the
government’s motion to dismiss the qui tam
actions, the relators informally requested
leave to file amended complaints alleging
non-FCA claims.  The court denied the rela-
tors’ request on the ground that they had
failed to provide reasonable notice and an
opportunity for hearing on the request, in
violation of Rule 15 of the Federal Rules of
Civil Procedure and the Local Rules of the
Eastern District of California.  Given the
extremely late date at which the relators first
requested leave to amend, the district court
did not abuse its discretion in denying the
request.  See Fed.R.Civ.P. 15(a);  Moore v.
Kayport Package Express, 885 F.2d 531, 538
(9th Cir.1989) (court may consider delay and
prejudice when ruling on motion for leave to
amend).

CONCLUSION

We conclude that 31 U.S.C. § 3730(c)(2)(A)
permits the government to dismiss a merito-
rious qui tam action over a relator’s objec-
tions.  Where, as here, the government of-
fers reasons for dismissal that are rationally
related to a legitimate government interest,
the qui tam action may be dismissed.

AFFIRMED.
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