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SUPREME COURT BRIEF

A Calm but Impressive 2018-19 Term for
‘Friends of the Court’

Anthony Franze and Reeves Anderson, members of Arnold & Porter’s Appellate and
Supreme Court practice, review last term’s Supreme Court amicus curiae docket

BY ANTHONY J. FRANZE AND R. REEVES ANDERSON

ast term, amici curiae filed
Lmore than 700 briefs, par-

ticipated in 96% of argued
cases, and were cited by the jus-
tices in more than half of all mer-
its cases. Twenty years ago this
would’ve been big news, but those
numbers have become routine
at One First Street. If anything,
friends of the court were quieter
in 2018-19 than in recent terms,
which have seen a record number
of briefs and the highest level of
amicus participation in history.

The most notable amicus devel-
opment of the term had nothing
to do with the briefs themselves.
The Supreme Court took steps this
year to gently tighten the reins on
amicus practice by announcing
new word limits on friend-of-
the-court briefs and issuing spe-
cial guidance to address recurring
issues with amicus submissions.
See Tony Mauro & Marcia Coyle,
New Guidance, for “Friends,”
Supreme Court Brief, Oct. 23,
2019.
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Still, in our ninth year analyz-
ing the high court’s amicus cur-
iae docket for The National Law
Journal, we found that amici con-
tinued to play an important insti-
tutional role at the Supreme Court,
and that certain types of briefs got
noticed more than others.

NO BLOCKBUSTER AMICUS CASES,
BUT STILL A MOUNTAIN OF BRIEFS

In the 2018-19 term, amici filed
on average 11 briefs per case at
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AVERAGE NUMBER OF AMIcUS BRIEFS IN ARGUED CASES

2010-11 1 717 Briefs 9 per case

2011-12 | 715 Briefs 10 per case i

201213 | 1,003 Briefs 14 per case |

201314 | 818 Briefs 12 per case H

2014-15 | 790 Briefs 12 per case

2015-16 | 863 Briefs 13 per case

2016-17 | 632 Briefs 10 per case :

2017-18 | 890 Briefs 14 per case

201819 | 729 Briefs 11 per case
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the merits stage, down from the
2017-18 term’s record 14 briefs per
case. The participation rate dipped
as well, with friends of the court
filing briefs in 96% of argued cases,
down from 100% participation in
2017-18, but within the normal
participation rate from the prior
eight terms, which ranged from 92
to 100%. The drop in the 2018-19
term was likely the result of fewer
marquee cases that tend to attract
more “friends.”

Similarly, there was a drop in the
highest number of amicus briefs
filed in a single or consolidated case.
“Cases with 30 or more amicus
briefs are no longer particularly
rare, and the highest-profile cases
see amicus filing reaching the tri-
ple digits.” Aaron-Andrew P. Bruhl
and Adam Feldman, “Separating
the Amicus Wheat From Chaft,”

......................................................................

106 Geo. L. J. Online 135, 135
(2017). In 2018-19, amici did not
approach triple digits, with the top
case having only 47 briefs.
Unsurprisingly, cases involving
hot-button issues—marriage equal-
ity, health care, religious freedom,
and affirmative action—generate
the most briefs, though patent cases
also spur significant amicus par-
ticipation. In 2018-19, amici filed
the most briefs in American Legion
v. American Humanist Association,
a case addressing whether a war
memorial shaped after a Latin cross
on government-owned land vio-
lated the Establishment Clause.

CITATION OF ‘GREEN’ AND
GOVERNMENT BRIEFS

In the 2018-19 term, the jus-
tices cited amicus briefs in 56% of
cases with amicus participation and

.

HIGHEST NUMBER OF AMICUS BRIEFS IN SINGLE/CONSOLIDATED CASES

180
160
140
120
100

80

0 T T T

Number of Amicus Briefs

60
20

2010-11 2011-12 2012-13 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19

Patent
Litigation

Health
Care

Marriage

Equality Care

......................................................................

Health

Patent
Litigation

Marriage  Affirmative
Equality Action

Religious
Freedom

Religious
Freedom

....................................................................

signed majority opinions. That’s
consistent with the previous eight
terms where justices cited friend-
of-the-court briefs in 46% to 63%
of cases. The justices cited amicus
briefs in 24 majority/plurality opin-
ions, 19 dissents, 11 concurrences,
and two opinions concurring and
dissenting in part. These figures
exclude last term’s two court-
appointed amici, whose submis-
sions are more akin to party briefs.

In 2018-19, the justices cited
8.5% (52/613) of the nongov-
ernment briefs filed in cases with
signed opinions. That citation rate
of “green briefs"—so-called for the
color of their covers—is in line
with the prior eight terms, where
the justices cited between 5% and
11.9% of nongovernment briefs.

Green briefs faced some criti-
cisms in 2018-19, with one
senator arguing that the funding
of nongovernmental briefs needs
to be more transparent. See Tony
Mauro, Sheldon Whitehouse Confronts
‘Anonymously  Funded’ SCOTUS
Amicus Briefs, Nat. L. J, Feb. 5, 2019.
The court’s rules require disclosure
of anyone who makes a monetary
contribution to a brief, and the
Supreme Court Clerk invoked that
requirement last term to address
the growing trend of amici using
GoFundMe campaigns to finance
briefs, requiring disclosure of the
names of crowd-funding donors.
See Tony Mauro & Marcia Coyle,
Crowdfunded Amicus Briefs Name
Donors, Supreme Court Brief, Jan.
3, 2019.

As for government amicus briefs,
the justices cited 67% (18/27) of
amicus briefs submitted by the
Office of the Solicitor General in
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Amicus Participation in Argued Cases, 2018-19
Number of | Non government | U.S. amicus | State/local gov.
cases amicus briefs briefs amicus briefs
Signed decisions 66 613 27 42
P.C. opinion 1 24 1 1
Dismissed 1 8 1 0
Set for re-argument 1 10 1 1
Totals 69 655 30 44

2018-19, again roughly in the mid-
dle of the 44% to 81% range over
the prior eight terms.

THE BRIEFS THAT GOT NOTICED

The recurring question we get
about amicus briefs is whether they
really “influence” the justices. Or
are they largely ignored or simply
used to bolster points that the jus-
tices would have made regardless?
Only the justices themselves know
the answers to those questions,
and the best we can do is analyze
how the justices cited the briefs in
their opinions.

Last term, the justices leaned
decidedly toward government
amici. Traditionally, the justices
often cite amicus briefs filed by
the Office of the Solicitor General,
given the OSG’s institutional credi-
bility with the high court. That held
true in 2018-19. Every justice cited
an OSG brief, and many justices
cited those briefs in multiple cases.

Often, the justices cited OSG
briefs as confirming the govern-
ment’s current or traditional prac-
tices about a given policy matter,
such as the government’s position
on immunity rules (Jam), on how
U.S. embassies treat service of pro-
cess (Republic of Sudan), and how
the government handles confiden-
tial data from third parties (Food
Marketing Institute). As in past terms,
the justices also cited OSG briefs

simply to note their disagreement
with the government’s arguments
(e.g., Garza, Virginia Uranium).

Other governmental amicus briefs
also drew attention last term. One
justice cited a brief by Illinois and
more than 30 other states that pro-
vided information on how states
regulate alcohol licenses (Tennessee
Wine and Spirits Retailers). Another
justice cited a brief from Idaho
and eight other states concern-
ing how states interpret the word
“title” under a federal statute (Stur-
geon). And in her majority opinion
in Sturgeon v. Frost, Justice Elena
Kagan cited the state of Alaska’s
brief to clarify that the issues in
the case did not disturb prior lower
court decisions interpreting differ-
ent provisions of the statute at
issue, illustrating that sometimes
amicus briefs help define and limit
the scope of the high court’s deci-
sion on a related question.

The justices also cited briefs from
Native American tribes, includ-
ing the Yakama Nation’s brief for
background on the tribe’s nego-
tiations of a treaty with the United
States in 1855 (Cougar Den), and
the Crow Tribe’s brief concerning
its historic relationship with the
Bighorn Mountains (Herrera).

Green briefs were not as promi-
nent in 2018-19 as in previous
terms. Yet the justices still cited
numerous nongovernmental amici.
For instance, briefs by legal schol-

ars made a splash. Studies show
that briefs by academics get “closer
attention—at least initially.” Kelly
J. Lynch, “Best Friends? Supreme
Court Law Clerks on Effective
Amicus Curiae Briefs,” 20 J.L. &
Pol. 33, 52 (2004). Despite some
criticism of “scholars’ briefs,” see
Richard H. Fallon Jr., “Scholars’
Briefs and the Vocation of a Law
Professor,” 4 J. Legal Analysis 223
(2012), the justices in 2018-19
cited briefs submitted by scholars of
contract law (Lamps Plus), adminis-
trative law (Kisor), Eighth Amend-
ment (Timbs), and even “cemetery
law” (Knick).

Other green briefs getting noticed
were those containing “legislative
facts"—*“generalized facts about
the world that are not limited to
any specific case,” see Allison Orr
Larsen, “The Trouble With Amicus
Facts,” 100 Va. L. Rev. 1757, 1759
(2014). The justices cited amicus
briefs providing “examples of appeal
waiver” contracts (Garza), samples
of contracts that could affect bank-
ruptcy courts” approach to IP rights
(Mission Product Holdings), data on
immigration detentions (Nielsen),
and examples of journalists arrested
during public protest gatherings
(Nieves). Perhaps the most heart-
felt briefs cited were those submit-
ted by veterans in American Legion
expressing their views on the effect
of a particular war memorial.

As in other recent terms, the
justices repeatedly cited briefs that
compiled statutes or judicial opin-
ions (Lamps Plus, Gamble, Rehaif,
Tennessee Wine and Spirits Retailers),
offering the court a broader per-
spective on the questions presented.

And like prior terms, amici urged
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the court to consider issues not
pressed in the lower courts. The
court has in the past considered
issues raised by an amicus brief
in the first instance. See Franze &
Anderson, “The Court’s Increas-
ing Reliance on Amicus Curiae in
the Past Term,” Nat. L. J., Aug.
24, 2011 (discussing examples).
But in 2018-19, the justices were
having none of it, rejecting state
amici’s request that the court over-
turn Illinois Brick’s antitrust indi-
rect-purchaser rule (Apple), and
OSG’s “novel” theory that inverse
condemnation claims arise under
federal law and permit federal
question jurisdiction (Knick).
Finally, studies suggest that amici
and advocates known for quality
briefs get more attention. See Alli-
son Orr Larsen and Neal Devins,
“The Amicus Machine,” 102 Va.
L. Rev. 1901, 1922-23 (2016); see
also Adam Feldman, “A Lot at
Stake: Amicus Filers 2017/2018,”
Empirical SCOTUS, Jan. 16, 2018.
That held true in the 2018-19 term.

Amici known for strong briefs, like
the ACLU and NACDL, were cited
this past term. Overall, more than
a third of the green briefs cited by
the justices were authored by firms
with specialized Supreme Court
practices.

THEJUSTICES' CITATION RATES

Over the previous eight terms,
the justices varied substantially in
how often they cited amicus briefs
in their opinions. The 2018-19
term was no different, although
some patterns emerge when exam-
ined under a wider lens showing
the prior eight terms.

Justice Kagan and Justice Ruth
Bader Ginsburg cited amicus
briefs in the highest percentage of
their opinions in 2018-19, which
is in line with their prior eight-
term averages. At the other end
of the spectrum, Justice Clarence
Thomas cited the lowest percent-
age of amicus briefs in his opinions
in 2018-19, consistent with his

SUPREME COURT’S AMICUS CITATIONS

Citation rate by justice in majority, concurring, and dissenting opinions
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eight-term average. Justice Brett
Kavanaugh, who in his first full
term cited amicus briefs in 21%
of his opinions, is a stark differ-
ence from his predecessor Justice
Anthony Kennedy, who was one
of the court’s most prolific amicus
citers. The remaining justices tend
to cite briefs in around 30% to
40% of their opinions.

The 2018-19 term will not go
down in the record books for amicus
curiae practice. The last time amicus
numbers dipped like this, the court
likewise started the term with only
eight justices, perhaps tempering
the court’s desire to decide the kinds
of blockbuster issues that draw the
most amicus attention. See Franze
& Anderson, “In Quiet Term, a Drop
in Amicus Curiae at the Supreme
Court,” Supreme Court Brief, Sept.
6, 2017. But 2018-19 reflects that
even in a calm year, friends of the
court are a mainstay in Supreme
Court practice. While the justices
have taken steps to shorten briefs
and provide further guidance on
amicus submissions, they have not
imposed any new limits to stem the
annual tidal wave of amicus briefs.

Love them or hate them, amici
are here to stay, and the justices
continue to look to their “friends”
for support.

Anthony J. Franze and R. Reeves
Anderson are members of Arnold &
Porter Kaye Scholer’s appellate and
Supreme Court practice. The firm rep-
resented amici in several cases refer-
enced in this article. The authors thank
Kathryne Lindsey for her assistance
with the compilation of data.
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