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The current administration’s efforts to issue 
a new climate guidance document will 
be complicated by a last-minute Trump 
regulation establishing new procedures  
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The Biden-Harris Administration’s rollback of the Trump 
Administration’s National Environmental Policy Act (NEPA) 
policies officially began on February 19, 2021, with the rescission1 

of the Council on Environmental Quality’s (CEQ’s) 2019 proposed 
NEPA guidance on greenhouse gas (GHG) emissions.

President Biden directed CEQ to take this action through Executive 
Order 13990,2 issued on his first day in office. It is an important first 
milestone in what is expected to be a period of significant change 
in NEPA practice.

While the implications of this action will play out over time, we 
provide answers to some immediate questions:

HOW DID WE GET HERE?
Following years of deliberation and issuance of two drafts, the 
Obama Administration issued a Final NEPA Guidance for Federal 
Departments and Agencies on Consideration of Greenhouse Gas 
Emissions and the Effects of Climate Change in NEPA in August 
2016.3

quantification only when GHG emissions are “substantial enough 
to warrant quantification” and when it is “practicable to quantify 
[GHG emissions] using available data and GHG quantification 
tools.”

IS THE OBAMA-ERA NEPA CLIMATE GUIDANCE (2016) BACK 
IN EFFECT?
No. Technically, the withdrawal of the draft guidance, which was 
never finalized, does not bring the prior guidance back to life.

However, in the absence of any interim guidance from CEQ, 
agencies will naturally look to the 2016 Obama guidance for 
insight on how to proceed.

Indeed, CEQ’s announcement of the rescission encourages 
agencies to consider “all available tools and resources” when 
analyzing GHG emissions and climate change in their NEPA 
reviews, including the 2016 Guidance “as appropriate and 
relevant.”

WHAT PROCEDURAL STEPS WILL THE BIDEN-HARRIS 
ADMINISTRATION TAKE NEXT?
The current administration’s efforts to issue a new climate guidance 
document will be complicated by a last minute Trump regulation7 
establishing new procedures for issuance of agency guidance.

This rule was issued pursuant to a Trump Executive Order8 critical 
of the proliferation of agency guidance as a circumvention of notice 
and comment rulemaking.9

The rule establishes heightened procedures for issuance of 
“significant guidance documents.”10

If the GHG emissions guidance is determined to be “significant,” 
CEQ will have to submit the document for review to the Office 
of Management and Budget’s (OMB’s) Office of Information 
and Regulatory Affairs, provide responses to public comments, 
and comply with procedural requirements that could result in 
significant delays.

Of course, the Biden-Harris Administration has signaled its intent 
to reconsider the guidance rule, so these requirements could 
change.11

The final Obama guidance required robust consideration of 
climate impacts, but also reflected compromise on two key issues 
by removing: (1) the proposed numeric threshold for quantification 
(25,000 metric tons/year) and (2) references to “upstream” and 
“downstream” emissions.

Pursuant to President Trump’s Executive Order 13783,4 CEQ 
withdrew5 the final Obama guidance in April 2017. Two years later, 
the Trump Administration issued a significantly more streamlined 
draft GHG emissions guidance for public comment.6

While continuing to acknowledge that GHG emissions are an 
environmental impact that must be analyzed under NEPA, the 
draft (if finalized) would have, among other things, required 
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HOW WILL THE TRUMP ADMINISTRATION’S REVISIONS 
TO NEPA’S IMPLEMENTING REGULATIONS AFFECT 
CEQ’S EFFORTS TO ISSUE NEW CLIMATE GUIDANCE?
The Trump Administration produced a comprehensive 
overhaul12 of CEQ’s NEPA regulations in July 2020.13

In its proposed rule,14 CEQ solicited comments on whether 
to codify its proposed GHG emissions guidance as part of its 
new NEPA regulations.

Ultimately, it decided not to do so, but it did make major 
changes to the scope of impact assessment more broadly, 
including repealing the requirement that agencies must 
evaluate the “cumulative effects” of their actions.

Critics have argued that the changes to impact assessment 
will curtail — if not entirely eliminate — meaningful GHG 
emissions and climate impacts analysis.15

There are currently five cases pending in four federal district 
courts challenging the Trump Administration’s NEPA rules.16

In its motion for summary judgment in the Western District 
of Virginia, the Trump Department of Justice argued that 
changes to the scope of impacts analysis are mere changes in 
terminology and not necessarily major substantive changes.17

Ironically, if the Biden-Harris Administration adopts this 
interpretation of its predecessor’s NEPA rules as largely non-
substantive, this could pave the way for issuing new climate 
guidance sooner rather than later.

More likely, the current administration will wait to issue new 
climate guidance until after it decides whether to reconsider 
or rescind the Trump-era NEPA regulations.

DOES THE ANNOUNCEMENT OF THE RESCISSION 
GIVE ANY HINTS ABOUT THE BIDEN-HARRIS 
ADMINISTRATION’S POTENTIAL POLICY DIRECTION?
Unsurprisingly, the rescission announcement emphasizes 
that agencies must consider climate impacts in their NEPA 
reviews.

In addition, the announcement makes clear that agencies 
must analyze both a project’s (or program’s) potential effects 
on climate change and the effects of the climate change on 
the project (or program).18

This description of the “affected environment” was an area 
in which the 2019 Trump proposal scaled back the previous 
guidance document.

The announcement does not provide any clue as to the timing 
of next steps.

However, given the Biden-Harris Administration’s 
prioritization of climate policy and the importance of NEPA 
analysis to the administration’s sustainable infrastructure 
plan, we expect new climate guidance to be at the top of 
CEQ’s agenda.19
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