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Two New Hazardous Substances:
The Impact of Listing PFOA and
PFOS Under the Comprehensive
Environmental Response,

Compensation, and Liability Act

Lawrence E. Culleen, Brian D. Israel, Joel M. Gross,
Allison B. Rumsey, Judah Prero, and Karen Vincent*

The authors analyze a proposed rulemaking that could expose a wide range
of industries and governmental entities to potential Superfund cleanup
liability for releases of PFAS products.

Consistent with the PFAS Strategic Roadmap' adopted by the
U.S. Environmental Protection Agency (“EPA”), the EPA has made
its first substantive move toward adding PFAS (per- or polyfluo-
roalkyl substances) to the list of hazardous substances under the
Comprehensive Environmental Response, Compensation, and
Liability Act (“CERCLA” or “Superfund”).?

On September 6, 2022, the EPA published a proposed rule’
designating two PFAS legacy chemicals—perfluorooctanoic acid
(“PFOA”) and perfluorooctanesulfonic acid (“PFOS”), includ-
ing their salts and structural isomers—as CERCLA hazardous
substances.

The EPA is proposing to list PFOA and PFOS as hazardous sub-
stances pursuant to CERCLA Section 102(a) because “the totality
of evidence about PFOA and PFOS described here demonstrates
that they can pose substantial danger to public health or welfare
or the environment.”

The proposed rulemaking could expose a wide range of indus-
tries and governmental entities to potential Superfund cleanup
liability for releases of PFOA and PFOS, including:

1. PFAS manufacturers or importers,
2. PFAS processors,
3. Manufacturers of products containing PFAS,
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4. Downstream product manufacturers and users of PFAS
products, and
5. Waste management and wastewater treatment facilities.

Interested parties were given until November 7, 2022, to com-
ment on the proposed rulemaking.” The EPA plans to review the
public comments it receives and respond when issuing the final
rule in August 2023.¢

Impacts of the Proposed Rule

Liability for Response Costs Under CERCLA Section 107

CERCLA establishes liability for owners, operators, arrangers,
and transporters for the release or threatened release of a hazard-
ous substance that caused response costs.” When the listing of
PFOA and PFOS is finalized, a party responsible for the release or
threatened release of PFOA or PFOS becomes a liable party at a
facility. This means the party could be subject to:

1. A contribution claim or cost recovery claim from an exist-
ing party under Sections 113 or 107, respectively;

2. A cost recovery claim from the EPA if the EPA performs
the cleanup itself; or

3. A unilateral order for the abatement of an “imminent and
substantial endangerment to the public health or welfare
or the environment” under Section 106.

While the EPA has stated?® that it plans to focus enforcement
of the proposed rulemaking on entities that have manufactured
and released significant amounts of PFOA or PFOS into the envi-
ronment, it is not required to exercise such constraint—nor is it
guaranteed that such a commitment would be kept by key officials
appointed by a subsequent administration to oversee EPA enforce-
ment. The EPA has the discretion to pursue cost recovery claims or
to enter a unilateral order with any potentially responsible party.’
Private parties also may seek contribution or cost recovery from
any potentially responsible party, including only minor parties.

Notably, CERCLA does not impose liability on manufacturers
of “useful products” who did not arrange for the disposal of their
products at a particular site."
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Cleanup Standards for PFOA and PFOS

There is uncertainty regarding what cleanup standards would
apply to a CERCLA cleanup of PFOA or PFOS contamination.
Earlier in 2022, the EPA reduced its lifetime health advisory levels
for PFOA and PFOS in drinking water. The new advisory levels are
0.004 ppt (parts per trillion) for PFOA and 0.20 ppt for PFOS."
These levels were a substantial reduction from the EPA’s previous
advisory levels of 70 ppt for both PFOA and PFOS (set in 2016),"
and face legal challenges from industry claiming that the levels
lack scientific integrity and that existing analytical methods cannot
detect PFOA and PFOS at that level in drinking water. the EPA has
announced that it will propose a Maximum Contaminant Level for
PFOA and PFOS under the Safe Drinking Water Act by the end of
2022. The EPA anticipates finalizing such a rule by the end of 2023.

Further reinforcing this complexity, state regulations provide
an inconsistent patchwork of regulatory levels for PFOA and PFOS,
with some states imposing binding cleanup standards, some states
providing nonbinding guidance, and some states lacking any formal
or informal guidance. If the proposed designation of PFOA and
PFOS as hazardous substances is finalized, the cleanup standards
at Superfund sites may be defined on a site-by-site basis until clear
standards are created.

Allocations at Existing Sites

Adding PFOA and PFOS as hazardous substances carries poten-
tial implications for CERCLA allocations.

First, adding new contaminants potentially brings in new parties
to existing sites, which reduces the share for the existing parties
that did not dispose of PFOA or PFOS. While CERCLA does not
require the EPA to bring in additional parties, EPA guidance calls
on the agency to identify and involve the largest feasible number of
potentially responsible parties. In addition, once a new contaminant
of concern is listed and new parties become liable or potentially
liable, the existing parties may make contribution claims against
those new parties pursuant to CERCLA Section 113.

Second, an existing party’s share of the cost of the remedy
could increase if they have disposed of PFOA or PFOS at the site,
in addition to the other contaminants for which they are liable or
potentially liable. Conceivably, a party that has no connection to
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PFOA or PFOS at a site where the substances are identified could
find its relative share of site response costs decrease.

Identification of New Superfund Sites

Adding PFOA and PFOS as hazardous substances also poten-
tially creates new Superfund sites. After the proposed designation
is finalized, the EPA, or a state, could determine that an area with
known PFOA or PFOS contamination poses a threat to public health
or welfare of the United States or the environment and designate the
area as a Superfund site, thereby initiating the process of identifying
potentially responsible parties and starting the remediation process.

Remedial Investigations and Remedies

Depending on the stage of the remedial process, adding PFOA
and/or PFOS as a contaminant may alter the scope of the site inves-
tigations, risk assessments, or remedy. For example, the scope of
soil excavation or the nature of a groundwater remedy could change
based on the presence of contaminants not previously identified as
hazardous substances. In this manner, adding contaminants could
alter an existing remedy or expand the area of an existing Superfund
site. Adding PFOS and/or PFOA as contaminants of concern at a
site could also mean revising existing investigations or risk assess-
ments. Each of these alterations would add time, complexity, and
uncertainty to the remedial process.

Reopener Clauses

Parties that have resolved their CERCLA liability to the EPA
or to a state (see below) typically have reopener clauses in their
settlement agreements. These reopener clauses are sometimes lim-
ited to the contaminants known or listed at the time of settlement.
However, depending on the specific language of the reopener clause,
parties that may believe their liability has been resolved could
find themselves once again subject to CERCLA liability due to the
presence of PFOA and/or PFOS contamination at the site. Thus, a
careful review of the terms of existing settlement agreements might
be warranted in light of the EPA’s proposal.
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State Hazardous Waste Cleanup Laws

Many states have enacted hazardous waste cleanup laws under
state authorities. Some of these laws identify hazardous substances
by reference to the CERCLA definition. Accordingly, if a new
substance is added to the CERCLA list, in some states it will also
become subject to state regulatory oversight, without further action
by the state specific to the listing of the new substance.

State and federal cleanup laws do not overlap entirely; there
may be differences in scope, defenses, statutes of limitation, or
other provisions.

For example, CERCLA statutes of limitations may preclude
turther action under CERCLA stemming from adding PFOA and
PFOS as a hazardous substance (for example, at a site where the
remedy is completed or where an order resolving liability has been
entered), but may not preclude state action if the state has a differ-
ent applicable statute of limitation.

Moreover, a site that is under state oversight, but where the EPA
has taken no action, could still be impacted by the listing of PFOA
and PFOS. This analysis is necessarily state and statute specific.

Notification Requirements

Section 103 of CERCLA establishes notification requirements
for the release of hazardous substances in quantities equal to or
exceeding the relevant “reportable quantity”"’ The proposed rule
lists the “reportable quantity” for PFOA and PFOS as one pound,
the statutory default under CERCLA Section 102(b). The report-
able quantity of a substance is the quantity that must be released
to trigger reporting requirements for the entity responsible for the
releasing facility under CERCLA Section 103."* Under CERCLA,
a release is “any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping,
or disposing into the environment.”"” A release may occur to any
media, including air, water, and soil. However, releases that are
federally permitted do not count toward the reportable quantity
(for example, those authorized through a National Pollutant Dis-
charge Elimination System permit for the discharge of pollutants
into a water of the United States);'® a Resource Conservation and
Recovery Act permit for the treatment, storage, or disposal of
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hazardous waste;'” or releases specified in and in compliance with
Clean Water Act'® pretreatment standards."

Upon the release of a hazardous substance of or in excess of the
reportable quantity, the entity in charge of the facility from which
the release occurred must notify the National Response Center
of the release “as soon as” the entity learns of the release.”® The
National Response Center will, in turn, inform the appropriate
government agencies. Notably, if there are multiple releases from
a facility within a single 24-hour period, and the sum of those
releases exceeds the reportable quantity for a hazardous substance,
the releases must be reported under Section 103.?! Thus, if a haz-
ardous substance is released over a 24-hour period in an amount
exceeding the reportable quantity, the release must be reported
under Section 103.

If a hazardous substance is released as part of a mixture or solu-
tion, notification is required if: (1) the quantity of the hazardous
constituent is known and it equals or exceeds the reportable quan-
tity, or (2) the quantity of the hazardous constituent is not known
and the total amount of the mixture or solution equals or exceeds
the reportable quantity of the hazardous substance.?

Continuous Releases Reporting

Section 103(f) of CERCLA provides simpler notification
requirements for the “continuous releases” of a hazardous sub-
stance.? Pursuant to Section 103(f), a continuous release that is
“stable in quantity and rate,” and for which notification has been
given to National Response Center “for a period sufficient to
establish the continuity, quantity, and regularity of such release,”
is exempt from complying regularly with the notification require-
ments of CERCLA Sections 103(a) and (b). However, the entity
in charge of a facility with a continuous release must notify the
National Response Center of continuous releases annually and
notify the National Response Center if there is “any statistically
significant increase in the quantity of any hazardous substance
or constituent thereof released” above what had previously been
reported or was occurring.*

The regulations define a continuous release as one that is “with-
out interruption or abatement or that is routine, anticipated, and
intermittent and incidental to normal operations.”*
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To qualify for the reduced reporting requirements under Sec-
tion 103(f), an entity with a continuous release must take several
steps for an initial continuous release:

1. Notify the National Response Center of the continuous
release via telephone,

2. Notify the appropriate EPA regional office of the con-
tinuous release in writing within 30 days of the initial
telephonic notification,

3. Verify the information in the written submission to the
EPA regional office on the 30-day anniversary of the writ-
ten notification,

4. Report changes in the source or composition of the release,

5. Report a statistically significant increase in the release, and

6. Annually evaluate releases.”

When the listing of PFOA and PFOS as hazardous substances
is finalized, entities will have to comply with these notification
requirements under CERCLA Section 103. For many entities, they
will need to ensure they have established updated systems in place
to ensure the facility can monitor and report for PFOA and PFOS
releases, if required, on a timely basis.

Future Designations of Other PFAS Chemicals

The current proposal is not the end of the road for using
CERCLA to address PFAS contamination. In the proposed rule,
the EPA announces that it will issue another proposed rule later
in 2022 seeking data and public comment on designating other
PFAS chemicals as CERCLA hazardous substances. It is likely that
environmental interest and citizens groups will recommend a long
list of specific PFAS (if not the entire category) for future hazard-
ous substance designations.

Key Takeaways and Next Steps

If finalized, the listing of PFOA and PFOS as hazardous sub-
stances will have substantial consequences for a wide range of
industries. Companies will face increased reporting requirements
as well as enhanced risks for Superfund liability.
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Most significantly, if finalized, the rule would give the EPA the
authority to order cleanups at contaminated sites and to recover
cleanup costs from potentially responsible parties. Private parties
that conduct cleanups consistent with the National Contingency
Plan could also recover PFOA and PFOS cleanup costs from poten-
tially responsible parties.

Given the expansive definition of a potentially responsible party
in combination with the joint-and-several, strict liability (regard-
less of fault) statutory scheme of CERCLA, this proposal has far-
reaching implications for entities with even a minor operational
connection to PFOA or PFOS.

Further, there likely will be the addition of new Superfund
sites, and the remediation actions and allocations at existing sites
may be altered.

* The authors, attorneys with Arnold & Porter, may be contacted at
lawrence.culleen@arnoldporter.com, brian.israel@arnoldporter.com, joel.
gross@arnoldporter.com, allison.rumsey@arnoldporter.com, judah.prero@
arnoldporter.com, and karen.vincent@arnoldporter.com, respectively.
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Agency was estimating publication of the proposal in the spring of 2022.

2. EPA’s PFAS Action Plan, https://www.epa.gov/sites/default/files/2019-
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hazardous substances under CERCLA in 20109.
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precluding the consideration of cost. This is the first time that the EPA has
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5. Docket EPA-HQ-OLEM-2019-0341.

6. https://www.epa.gov/system/files/documents/2022-09/Overview%20
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21. 40 C.ER. § 302.6(a).

22. 40 C.ER. § 302.6(b).
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