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In this article, the authors review a rule and guidelines proposed recently by the Federal
Deposit Insurance Corporation relating to corporate governance and risk management
standards.

The Federal Deposit Insurance Corporation (FDIC) has issued1 a proposed
rule and guidelines (NPR) that would require all FDIC-supervised insured
depository institutions to adopt corporate governance and risk management
standards that are comparable to those expected of banking organizations with
US$100 billion or more in total consolidated assets (proposed guidelines).

In the NPR, the FDIC notes that the proposed guidelines “are drawn from
the principles” in the risk management and corporate guidance issued by the
OCC and the Federal Reserve Board for banking organizations with US$50
billion or more in total consolidated assets and US$100 billion or more in total
consolidated assets, respectively.

However, the FDIC believes that its proposal to apply such principles more
broadly to FDIC-supervised depository institutions with total assets of US$10
billion or more “is appropriate, as effective risk management practices should be
tailored to the size of the institution and the nature, scope, and risk of its
activities.” With this proposal, the FDIC is lowering the threshold for the
applicability of heightened corporate governance and risk management stan-
dards for FDIC-supervised institutions to US$10 billion or more.

* The authors, attorneys with Arnold & Porter Kaye Scholer LLP, may be contacted at
richard.alexander@arnoldporter.com, robert.azarow@arnoldporter.com, james.bergin@arnoldporter.
com, david.freeman@arnoldporter.com, amber.hay@arnoldporter.com, michael.mancusi@arnoldporter.
com, kevin.toomey@arnoldporter.com, anthony.raglani@arnoldporter.com, erik.
walsh@arnoldporter.com and paul.lim@arnoldporter.com, respectively.

1 https://www.federalregister.gov/documents/2023/10/11/2023-22421/guidelines-establishing-
standards-for-corporate-governance-and-risk-management-for-covered.
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As highlighted below, in some instances, the standards are more prescriptive
and detailed than the standards in the principles-based guidance for banking
organizations with US$100 billion or more in total consolidated assets. The
FDIC published the NPR against the backdrop of the three bank failures in
spring 2023. In the statement2 published concurrently with the NPR, FDIC
Chair Gruenberg stated that the experience of the recent bank failures should
focus the FDIC’s attention on the need for meaningful action to improve the
corporate governance and risk management processes of large insured deposi-
tory institutions (IDIs). The NPR is a significant step in that direction.

WHAT INSTITUTIONS WOULD BE COVERED BY THE NPR?

The NPR, if adopted as proposed, would apply to all insured state
non-member banks, state-licensed insured branches of foreign banks, and
insured state savings associations (i.e., FDIC-supervised insured institutions)
that are subject to the provisions of Section 39 of the Federal Deposit Insurance
Act (FDI Act), with total consolidated assets of US$10 billion or more
(Covered Institutions).

For Covered Institutions with total assets of more than US$10 billion but
less than US$50 billion, the proposed guidelines’ heightened corporate
governance and risk management standards are being imposed for the first time.
Covered Institutions with assets greater than US$50 billion had been subject to
heightened risk management standards for a brief period until the passage of the
Economic Growth, Regulatory Relief, and Consumer Protection Act in 2018.

Even for Covered Institutions with total assets of US$100 billion or more,
the proposed guidelines impose more prescriptive and detailed requirements
than what is currently expected of such large institutions. The FDIC is
reserving its authority to apply the proposed guidelines in whole or in part to
an institution that has total consolidated assets of less than US$10 billion. Total
consolidated assets are measured based on an institution’s total assets reported
on its Call Report for the two most recent consecutive quarters.

WHAT IS REQUIRED UNDER THE PROPOSED GUIDELINES?

The FDIC notes in the NPR that the proposed guidelines would “codify the
FDIC’s expectations for effective corporate governance and risk management
practices of a Covered Institution’s risk profile” which suggests that even if the
proposed guidelines are not adopted, the FDIC will have these expectations for
its supervised entities.

The proposed guidelines set and delineate requirements, expectations, and
obligations of the Board of Directors (Board) (including composition, duties,

2 https://www.fdic.gov/news/speeches/2023/spoct0323.html.
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and committees), Board and management responsibility regarding risk man-
agement and audits, and expectations with respect to identifying and addressing
violations of law or regulations.

In terms of Board composition, the FDIC would expect that in addition to
any requirements set forth in a Covered Institution’s organizational documents
or state chartering authority for Board members, the proposed guidelines would
“expand upon, but [not] replace, these requirements by providing Covered
Institutions various considerations for ensuring an effective board composition.”

Similar to the Federal Reserve Board’s guidance for effective board gover-
nance,3 the proposed guidelines include standards for independent directors
and Board diversity.

CORPORATE GOVERNANCE

A. Obligations of the Board and Individual Directors

In the NPR, the FDIC references the general fiduciary duties and obligations
of a Board and individual directors under state laws, common law, and other
applicable law. The NPR also references additional duties related to managing
the affairs of the Covered Institution in a safe and sound manner in compliance
with applicable law and regulations and considering the interests of all its
stakeholders, including shareholders, depositors, creditors, customers, regula-
tors, and the public.

B. Duties of the Board

To carry out the Board’s overall responsibility for risk management of the
Covered Institution and holding executives and management accountable, the
NPR requires the Board to:

• Set an appropriate tone to promote responsible and ethical behavior
and hold directors, officers, and employees accountable for unethical
behavior or violations of law, regulation, or policy. The Board would
also be expected to adopt a Code of Ethics and a Compensation and
Performance Management Program and provide active oversight of
management.

• Approve and adopt a written strategic plan that would discuss the
Covered Institution’s goals and objectives over, at a minimum, a
three-year period. In addition, the strategic plan would be expected to
articulate an overall mission statement and strategic objectives, contain
a comprehensive assessment of current and potential risk factors, and

3 https://www.federalreserve.gov/supervisionreg/srletters/SR2103.htm.
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explain how the Covered Institution will review, update, and approve
its risk management program to account for changes in the Covered
Institution’s projected risk, risk profile, risk appetite, or operating
environment.

• Approve core policies that govern the operations of the Covered
Institution and review such policies at least annually. Examples of
policies identified as required for review include those that address real
estate lending, Anti Money Laundering/Countering the Financing of
Terrorism (AML/CFT) compliance, consumer protection laws, anti-
fraud, and the Community Reinvestment Act (CRA).

• Adopt a written code of ethics that address conflicts of interest,
self-dealing, protection of assets, recordkeeping, compliance with laws
and regulations, and reporting procedures and a whistleblower policy.
The Board would be expected to review and update the code of ethics
at least annually.

• Select and appoint qualified executive officers who are qualified to
administer the Covered Institution’s affairs, including a chief risk officer
and chief audit officer. The Board would also be required to develop
and implement a succession plan and adequate training and personnel
activities to ensure the continuity of qualified management and
competent staff.

In addition, the NPR requires the Board to provide ongoing training to
directors and engage in self-assessments to evaluate its adherence to the
standards of the proposed guidelines.

C. Committees of the Board

The Board would be required to implement an organizational structure to
keep directors informed and provide an adequate framework to oversee the
Covered Institution. At a minimum, the Board must establish an Audit
Committee, Compensation Committee, Trust Committee (if the Covered
Institution has fiduciary powers), and Risk Committee. The FDIC would also
expect a Covered Institution to establish specialty committees based on the
complexity, activities, and the risk profile of the institution. For example, a
Covered Institution that has a technology focus could be expected to have a
committee for technology, cybersecurity, and privacy.

RISK MANAGEMENT

The proposed guidelines would require Covered Institutions to have a
comprehensive and independent risk management function and effective
programs for internal controls, risk management, and audits.
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A. Risk Management Program

Covered Institutions would be expected to establish a risk management
program that identifies, measures, monitors, and manages risks through a
framework appropriate for the current and forecasted risk environment and that
meets the minimum standards of the proposed guidelines. The risk manage-
ment program, at a minimum, should cover credit, concentration, interest rate,
liquidity, price, model, operational (including conduct, information technol-
ogy, cyber-security, AML/CFT compliance, and third-party management),
strategic, and legal risk. The Board should review and update the risk
management program at least annually.

B. Risk Profile and Risk Appetite Statement

On a quarterly basis, the Covered Institution should review and update a risk
profile that identifies current risks as well as a comprehensive written statement
that establishes risk appetite limits for the covered institution, both in the
aggregate and for lines of business and material activities or products. The risk
appetite statement should reflect the level of risk that the Board and
management are willing to accept and include both qualitative components and
quantitative limits. The Covered Institution should communicate its risk
appetite statement and risk management program to management and all
employees to ensure that their risk-taking decisions are aligned with the risk
appetite statement.

C. Three Lines of Defense Model

The proposed guidelines would adopt the three lines of defense model for
risk management. Three distinct units should have responsibility and be held
accountable by the chief executive officer (CEO) and the Board for monitoring
and reporting on the Covered Institution’s compliance with the risk manage-
ment program. The three units are the front line units, the independent risk
management unit, and the internal audit.

• Front Line Units — Front line units should assess and manage all of the
risks associated with their activities and ensure that these risks do not
exceed the established limits. Each front line unit, among other things,
should establish written policies that include Board-approved risk limits
and adhere to all applicable policies, procedures, and processes.

• Independent Risk Management Unit — Under the direction of the credit
risk officer (CRO), the independent risk management unit should
oversee the Covered Institution’s risk-taking activities. The independent
risk management unit should take primary responsibility for designing
a comprehensive written risk management program, identify and assess,
on an ongoing basis, the Covered Institution’s material risks, ensure
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compliance with risk management policies, procedures, and processes
and with laws or regulations, and communicate with the CEO and the
Risk Committee.

• Internal Audit — The internal audit should ensure that the Covered
Institution’s risk management program complies with the guidelines
and is appropriate for the size, complexity, and risk profile of the
Covered Institution. Importantly, the internal audit should remain
independent of the front line units and the independent risk manage-
ment unit.

D. Self-Reporting of Risk Limit Breaches and Violations of Law or
Regulations

Front line units and the independent risk management unit, consistent with
their respective responsibilities, would be expected to:

• Identify breaches of the risk appetite statement, concentration risk
limits, and front line unit risk limits; inform front line unit manage-
ment, the CRO, the Risk Committee, the Audit Committee, the CEO,
and the FDIC in writing of a breach of a risk limit or any
noncompliance; and establish accountability for reporting and resolv-
ing such breaches.

• Identify known or suspected violations of law or regulations; document
all such violations and notify the CEO, Audit Committee, and the Risk
Committee; and ensure that known or suspected violations of law
involving dishonesty, misrepresentation, or willful disregard for require-
ments are promptly reported as required by law or regulation.

The Board should review and update the processes related to risk limit
breaches and violations of law or regulations at least annually.

ENFORCEABILITY

Under Section 39 of the FDI Act, the FDIC may issue safety and soundness
standards by guideline or regulation. If an institution fails to meet a standard
prescribed by regulation, the FDIC must require the institution to submit a
plan specifying the steps that it will take to comply with the standard. For a
violation of a standard prescribed by the proposed guidelines, the FDIC has the
discretion to decide whether to require the submission of a plan.

Here, the FDIC decided to issue the standards as binding guidelines rather
than as non-binding guidance or a regulation to provide the agency with (1) an
enforcement framework to ensure compliance, and (2) supervisory flexibility to
pursue the course of action that is most appropriate given the Covered
Institution’s specific circumstances, including self-corrective and remedial
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responses. For example, if the proposed guidelines are adopted and a Covered
Institution fails to submit or implement an acceptable plan under the guidance,
the FDIC, by order, may require the institution to correct the deficiency and
may take additional enforcement actions, including growth restrictions, in-
creased capital requirements, and restrictions on interest rates paid on deposits.

As noted below, the FDIC will expect Covered Institutions to maintain
written records of any self-identified violations of law or regulations and report
any violations to the FDIC in a prompt manner as well as any plans for
remediation. However, there is no mention of how self-reporting will fit within
the enforcement framework in terms of whether self-reporting would allow for
an institution to avoid or qualify for reduced penalties.

CONCLUSION

According to the FDIC, the proposed guidelines, if adopted as proposed,
would require 57 FDIC-supervised banks to establish and implement extensive
corporate governance and risk management frameworks, and add over 91,000
labor hours in the first year for the Covered Institutions and approximately
90,000 hours each additional year to comply with the recordkeeping, reporting,
and disclosure requirements.

Among other things, the standards under the proposed guidelines requiring
self-reporting of risk limit breaches and violations of law or regulations go
beyond what’s required under the existing regulations and are likely to impose
a substantial compliance and monitoring burden on affected institutions.
Notably, the standards prescribed under the NPR largely track the OCC’s
guidelines establishing heightened standards for banks with US$50 billion or
more in total assets (OCC Guidelines). In some instances, the NPR goes into
considerably more detail than the OCC Guidelines and imposes more extensive
obligations. If the NPR is finalized at the US$10 billion threshold as proposed,
FDIC-regulated banks, especially small, community banks, may face a disparate
burden compared to banks that are not state non-member banks.
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