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Commerce, submitted the following

REPORT

together with

MINORITY VIEWS

[To accompany H.R. 150031

The Committee on Interstate and Foreign Commerce, to whom was
referred the bill (H.R. 15003) to protect consumers against unreason-
able product hazards, having considered the same, report favorably
thereon with an amendment and recommend that the bill as amended
do pass.

The amendment is as follows:
Strike out all after the enacting clause and insert the following:
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FINDINGS AND PURPOSES

Sac. 2. (a) The Congress finds that-
(1) an unacceptable number of consumer products which contain unreason.

able hazards are distributed in commerce;
(2) complexities of consumer products and the diverse nature and abilities

of consumers using them frequently result in an inability of users to antici-
pate hazards and to safeguard themselves adequately;

(3) the public should be protected against unreasonable hazards associated
with consumer products;

(4) control by State and local governments of unreasonable hazardsassociated with consumer products is inadequate and may be burdensome
to manufacturers; and

(5) regulation of consumer products the distribution or use of whichaffects interstate or foreign commerce is necessary to carry out this Act.
b) The purposes of this Act are-

(1) to protect the public against unreasonable hazards associated with
consumer products;

(2) to assist consumers in evaluating the comparative safety of csn-
sumer products;

(3) to develop uniform safety standards for consumer products and tominimize conflicting State and local regulations; and(4) to promote research and investigation into the causes and preventionof product-related deaths, illnesses, and injuries.

DEFINITIONS

SEc. 3. (a) For purposes of this Act:
(1) The term "consumer product" means any article, or component partthereof, produced or distributed (i) for sale to a consumer for use in oraround a household or residence, a school, in recreation, or otherwise, or(ii) for the personal use. consumption or enjoyment of a consumer in oraround a household or residence, a school, in recreation, or otherwise; butsuch term does not include (A) any article which is not customarily pro-duced or distributed for sale to or use, ctuUmption, or enjoyment of aconsumer; (B) tobacco and tobacco products, (C) motor vehicles or motorvehicle equipment (as defined by sections 102 (3) and (4) of the NationalTraffic and Motor Vehicle Safety AIct of 1966), (D) economic poisons (asdefined by the Federal Insecticide, Fungicide, and Itodenticide Act), (E)any article which, if sold by the manufacturer, producer, or importer, wouldbe subject to the tax imposed by section 4181 of the Internal Revenue Codeof 1954 (determined without regard to any exemptions from such taxprovided by section 4182 or 4221, or any other provision of such Code), or anycomponent of any such article, IF) drugs, devices, or cosmetics (as suchterms 'are defined in Sections 201 (g), (h), and i) Of the Federal Food,Drug, and Cosmetic Act), or (G) food. The term "food", as used in this

paragraph, mans all "food", as defined in section 201(f) of the FederalFood, Drug, and Cosmetic Act. including poultry and poultry products (asdefined in sections 4 (e) and f) of the Poultry Products Inspection Act),meat, meat food products (as defined in section l)j) of the Federal MeatInspection Act), and ecas and egg products (as defined in section 4 of the
Egg Products Inspection Act).

(2) The term "cotisumer product safety rule" means a consumer productsafety standard described ia section 7(a), or a rule under this Act declaring
a consumer product a banned hazardous product.

(3) The term "hazard" means a risk of death, personal injury, or serious
Or frequent illness.

(4) The term "manufacturer" means any person who manufactures or
imports a consumer product.



(5) The term "distributor" means a person to whom a consumer product
is delivered or sold for purposes of distribution in commerce, except that
such term does not include a manufacturer or retailer of such product.

(6) The term "retailer" means a person to whom a consumer product is
delivered or sold for purposes of sale or distribution by such person to a
consumer.

(7) (A) The term "private la beler" means an owner of a brand or trade-
mark on the label of a consumer product which bears a private label.

(B) A consumer product bears a private label if (i) the product (or its
container) is labeled with the brand or trademark of a person other than
a manufacturer of the product. (ii) the person with whose brand or trade-
mark the product (or container) is labeled has authorized or caused the
product to be so labeled, and (iii) the brand or trademark of a manu-
facturer of such product does not appear on such label.

(8) The term "manufacture" means to manufacture, produce, or assemble.
(9) The term "Commission" means the Consumer Product Safety Com-

mission, established by section 4.
(10) The term "State" means a State, the District of Columbia, the Com-

monwealth of Puerto Rico, the Virgin Islands, Guam, the Canal Zone, Amer-
ican Samoa, or the Trust Territory of the Pacific Islands.

(11) The terms "to distribute in commerce" and "distribution in com-
merce" mean to sell in commerce, to introduce or deliver for introduction
into commerce, or to hold for sale or distribution after introduction into
commerce.

(12) The term "commerce" means trade, traffic, commerce, or transporta-
tion-

(A) between a place in a State and any place outside thereof, or
(B) which affects trade, traffic, commerce, or transportation described

in subparagraph (A).
(13) The terms "import" and "importation" include reimporting a con-

sumer product manufactured or processed, in whole or in part, in the
United States.

(14) The term "United States", when used in the geographic sense, means
all of the States (as defined in paragraph (10)).

,(b) A common carrier, contract carrier, or freight forwarder shall not, for
purposes of this Act, be deemed to be a manufacturer, distributor, or retailer
of a consumer product solely by reason of receiving or transporting a consumer
product in the ordinary course of its business as such a carrier or forwarder.

CONSUMER PRODUCT SAFETY COMMISSION

SEc. 4. (a) An independent regulatory commission is hereby established, to be
known as the Consumer Product Safety Commission, consisting of five Com-
missioners who shall be appointed by the President, by and with the advice and
consent of the Senate, one of whom shall be designated by the President as Chair-
man. The Chairman, when so designated. shall act as Chairnan until the expira-
tion of his term of office as Commissioner. Any member of the Commission may be
removed by the President for neglect of duty or malfeasance in office but for no
other cause.

(b) (1) Except as provided in paragraph (2), (A) the Comaii sioners first
appointed under this section shall be appointed for terms ending three, four, five,
six, and seven years, respectively, after the date of the enactment of this Act, the
term of each to be designated by the President at the time of nomination; and
(B) each of their successors shall be appointed for a terni of seven years from
the date of the expiration of the t-rio for which his predecessor was appointed.

(2) Any Commissioner appointed to fill a vacancy occurring prior to the ex-
piration of the term for which his predecessor was appointed shall be appointed
only for the remainder of such term. A Commissioner may continue to serve after
the expiration of his term until his successor has taken office, except that he may
not so continue to serve more than one year after the date on which his term
would otherwise expire under this subsection.

(e) Not more than three of the Commissioners shall be appointed from the
same political party. No individual in the employ of. or holding any official rela-
tion to, any person, engaged in selling or manufacturing consumer products or
owning stock or bonds of substantial value in a person so engaged or who is in
any other manner pecuniarily interested in such a person, or in a substantial sup-
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plier of such a person, shall hold the office of Commissioner. A Commissioner may
not engage in any other business, vocation, or employment.

(d) No vacancy in the Commission shall impair the right of the remaining
Commissioners to exercise all the powers of the Commission, but three members
of the Commission shall constitute a quorum for the transaction of business. The
Commission shall have an official seal of which judicial notice shall be taken. The
Commission shall annually elect a Vice Chairman to act in the absence or dis-
ability of the Chairman or in case of a vacancy in the office of the Chairman.

(e) The Commission shall maintain a principal office and such field offices as
it deems necessary and may meet and exercise any of its powers at any other
place.

(f) (1) The Chairman of the Commission shall be the principal executive
officer of the Commission, and he shall exercise all of the executive and
administrative functions of the Commission, including functions of the Com-
mission with respect to (A) the appointment and supervision of personnel em-
ployed under the Commission (other than personnel employed regularly and
full time in the immediate offices of commissioners other than the Chairman),
(B) the distribution of business among personnel appointed and supervised by
the Chairman and among administrative units of the Commission, and (C) the
use and expenditure of funds.

(2) In carrying out any of his functions under the provisions of this sub-
section the Chairman shall be governed by general policies of the Commission
and by such regulatory decisions, findings, and determinations as the Commis-
sion may by law be authorized to make.

(g) (1) The Chairman, subject to the approval of the Commission, shall ap-
point an Executive Director, a General Counsel, a Director of Engineering
Sciences, a Director of Epidemiology, and a Director of Information. Individuals
may be appointed under this paragraph without regard to the provisions of
title 5, United States Code, governing appointments in the competitive service,
and may be paid without regard to the provisions of chapter 51 and subchapter
III of chapter 53 of such title relating to classification and General Schedule
pay rates, except that no individual so appointed may receive pay in excess of
the annual rate of basic pay in effect for grade GS-18 of the General Schedule.

(2) The Chairman, subject to subsection (f) (2), may employ such other
officers and employees (including attorneys) as are necessary in the execution
of the Commission's functions. No full-time officer or employee of the Com-
mission who was at any time during the 12 months preceding the termination
of his employment with the Commission compensated at a rate in excess of the
annual rate of basic pay in effect for grade GS-14 of the General Schedule,
shall accept employment or compensation from any manufacturer subject to this
Act, for a period of 12 months after terminating employment with the Com-
mission.

(h) (1) Section 5314 of title 5, United States Code, is amended by adding
at the end thereof the following new paragraph:

"(59) Chairman, Consumer Product Safety Colmission."
(2) Section 5315 of such title is amended by adding at the end thereof the

following new paragraph:
'(96) Mtembers, Consumer Product Safety Commission (4)."

PRODUCT SAFETY INFORMATION AND RESEARCH

SEC. 5. (a) The Commission shall-
(1) maintain an Injury Information Clearinghouse to collect, investigate,

analyze, and disseminate information relating to the causes and prevention
of death, injury, and illness associated with consumer products; and

(2) conduct such continuing studies and investigations of deaths, in-
Juries, diseases, other health impairments, and economic losses resulting
from accidents involving consumer products as it deems necessary.

(b) The Commission may-
(1) conduct research, studies, and investigations on the safety of con-

sumer products and on improving the safety of such products:
(2) test consumer products and develop product safety test methods and

testing devices; and
(3) offer training In product safety investigation and test methods, and

assist public and private organizations, administratively and technically, in
the development of safety standards and test methods.
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(c) In carrying out its functions under this section, the Commission may make

grants or enter into contracts for the conduct of such functions with any person

(including a governmental entity).
(d) Whenever the Federal contribution for any information, research, or devel-

opment activity authorized by this Act is more than minimal, the Com-

mission shall Include in any contract, grant, or other arrangement for such

activity, provisions effective to insure that the rights to all information, uses,
processes, patents, and other developments resulting from that activity will be

made available to the public without charge on a nonexclusive basis. Nothing

in this subsection shall be construed to deprive any person of any right which

he may have had, prior to entering into any arrangement referred to in this

subsection, to any patent, patent application, or invention.

PUBLIC DISCLOSURE OF 5NFORMATiON

SEC. 6. (a) (1) Nothing contained in this Act shall be deemed to require the

release of any information described by subsection (h) of section 552. title 5,

United States Code, or which is otherwise protected by law from disclosure to the
public.

(2) All Information reported to or otherwise obtained by the Commission or its

representative under this Act which information contains or relates to a trade

secret or other matter referred to in section 1905 of title 18 of the United States

Code, shall be considered confidential and shall not be disclosed, except that such
information may be disclosed to other officers or employees concerned with carry-

ing out this Act or when relevant in any proceeding under this Act. Nothing in

this Act shall authorize the withholding of information by the Commission or
any officer or employee under its control from the duly authorized committees
of the Congress.

(b) (1) Except as provided by paragraph (2) of this subsection, not less

than 30 days prior to its public disclosure of any information obtained under
this Act. or to be disclosed to the public in connection therewith, the Com-

mission shall provide such information to each manufacturer or private labeler
of any consumer product to which such information pertains, if the manner

In which such consumer product is to be designated or described in such

information will permit the public to ascertain readily the identity of such

manufacturer or private labeler, and shall provide such manufacturer or

private labeler with a reasonable opportunity to submit comments to the

Commission in regard to suoh information. The Commission shall take rea-

sonable steps to assure, prior to its public disclosure thereof, that information

from which the identity of such manufacturer or private labeler may be

readily ascertained is accurate, and that such disclosure is fair in the cir-

cumstances and reasonably related to effectuating the purposes of this Act.

If the Commission finds that, in the administration of this Act, it has made

public disclosure of inaccurate or misleading information which reflects ad-

versely upon the safety of any consumer product, or the practices of any

manufacturer, private labeler, distributor, or retailer of consumer products,

it shall, in a manner similar to that in which such disclosure was made,

publish a retraction of such inaccurate or misleading information.

(2) Paragraph (1) (except for the last sentence thereof) shall not apply

to the public disclosure of (A) information about any consumer product

with respect to which product the Commission has filed an action under

section 12 (relating to imminently hazardous products), or which the Com-

mission has reasonable cause to believe is in violation of section 19 I relating

to prohibited acts), or (B) information in the course of or concerning any

administrative or judicial proceeding under this Act.
(c) The Commission shall communicate to each manufacturer of a con-

sumer product, insofar as may be practicalle, information as to any significant

hazard associated with such product.

CONSUMER PRODUCT SAFETY STANDARDS

SEC. 7. (a) The Commission may by rule, in accordance with this section

and section 9, promulgate consumer product safety standards. A consumer

product safety standard shall consist of one or more of any of the following

types of requirements:
(1) Requirements as to performance, composition, contents, design, con-

struction, finish, or packaging of a consumer product.
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(2) Requirements that a consumer product be marked with or ac-

companied by clear and adequate warnings or instructions, or requirements

respecting the form of warnings or instructions.

Any requirement of such a standard shall be reasonably necessary to prevent

or reduce an unreasonable hazard to the public associated with such product.

The requirements of such a standard (other than requirements relating to

labeling, warnings, or instructions) shall, whenever feasible, be expressed

In terms of performance requirements.

(b) A proceeding for the development of a consumer product safety standard

under this Act shall be commenced by the publication in the Federal Register

of a notice which shall-
(1) identify the product and the nature of the hazard associated with

the product;
(2) state the Commission's determination that a consumer product safety

standard is necessary to prevent or reduce the hazard;

(3) include information with respect to any existing standard known to

the Commission which may be relevant to the proceeding; and

(4) include an invitation for any person. including any State or Federal

agency (other than the Commission), within 30 days after the date of

publication of the notice (A) to submit to the Commission an existing

standard as the proposed consumer product safety standard or (B) to offer

to develop the proposed consumer product safety standard.

An invitation under paragraph (4)(B) shall specify a period of time, during

which the standard is to be developed, which shall be a period ending 150 days

after the publication of the notice, unless the Commission for good cause finds

(and includes such finding in the notice) that a different period is appropriate.
(c) If the Commission determines that (1) there exists a standard which has

been issued or adopted by any Federal agency or by any other qualified agency,
organization, or institution, and (2) such standard if promulgated under this
Act would prevent or reduce the unreasonable hazard associated with the prod-
uct, then it may, in lieu of accepting an offer pursuant to subsection (d) of this
section, publish such standard as a proposed consumer product safety rule.

(d) (1) Except as provided by subsection (c), the Commission shall accept one,
and may accept more than one, offer to develop a proposed consumer product
safety standard pursuant to the invitation prescribed by subsection (b) (4) (B),
If it determines that the offeror is technically competent, is likely to develop an
appropriate standard within the period specified in the invitation under sun-
section (b), and will comply with regulations of the Commission under para-
graph (3). The Commission shall publish in the Federal Register the name and
address of each person whose offer it accepts, and a summary of the terms of
such offer as accepted.

(2) If an offer is accepted under this subsection, the Commission may agree
to contribute to the offeror's cost in developing a proposed consumer product
safety standard, in any case in which the Commission determines that such
contribution is likely to result in a more satisfactory standard than would be
developed without such contribution, and that the offeror is financially respon-
sible. Regulations of the Commission shall set forth the items of cost in which
it may participate, and shall exclude any contribution to the acquisition of land or
buildings.

(3) The Commission shall prescribe regulations governing the development of
proposed consumer product safety standards by persons whose offers are ac-
cepted under paragraph (1). Such regulations shall include requirements-

(A) that standards recommended for promulgation be suitable for pro-
mulgation under this Act, be supported by test data or such other documents
or materials as the Commission may reasonably require to be developed, and
(where appropriate) contain suitable test methods for measurement of com-
pliance with such standards;

(B) for notice and opportunity by interested persons (including repre-
sentalives of consumers and consumer organizations) to participate in the
development of such standards;

(C) for the maintenance of records, which shall be available to the public,
to disclose the course of the development of standards recommended for pro-
mulgation, the comments and other information submitted by any person in
connection with such development (including dissenting views and comments
and information with respect to the need for such recommended standards),



and such other matters as may be relevant to the evaluation of such recom-
mended standards; and

(D) that the Commission and the Comptroller General of the United
States, or any of their duly authorized representatives, have access for the
purpose of audit and examination to any books, documents, papers, and rec-
ords relevant to the development of such reconunended standards or to the
expenditure of any contribution of the Commission for the development of
such standards.

(e) (1) If the Commission has published a notice of proceeding as provided by
subsection (b) and has not, within 30 days after the date of publication of such
notice, accepted an offer to develop a proposed consumer product safety standard,
the Commission may develop a proposed consumer product safety rule and pub-
lish such proposed rule.

(2) If the Commission accepts an offer to develop a proposed consumer prod-
uct safety standard, the Commission may not, during the development period
(specified in paragraph (3)) for such standard-

(A) publish a proposed rule applicable to the same hazard associated with
such product, or

(B) develop proposals for such standard or contract with third parties
for such development, unless the Commission determines that no offeror
whose offer was accepted is making satisfactory progress in the development
of such standard.

(3) For purposes of paragraph (2), the development period for any standard
is a period (A) beginning on the date on which the Commission first accepts an
offer under subsection (d) (1) for the development of a proposed standard, and
(B) ending on the earlier of-

(i) the end of the period specified in the notice of proceeding (except that
the period specified in the notice may be extended if good cause is shown and
the reasons for such extension are published in the Federal Register), or

(ii) the date on which it determines (in accordance with such procedures
as it may by rule prescribe) that no offeror whose offer was accepted is able
and willing to continue satisfactorily the development of the proposed stand-
ard which was the subject of the offer, or

(iii) the date on which an offeror whose offer was accepted submits such a
recommended standard to the Commission.

(f) Not more than 210 days after its publication of a notice of proceeding
pursuant to subsection (b) (which time may le extended by the Commission by
a notice published in the Federal Register stating good cause therefor), the Com-
mission shall publish in the Federal Register a notice withdrawing such notice
of proceeding or publish a proposed rule which either proposes a product safety
standard applicable to any consumer product subject to such notice, or proposes
to declare any such subject product a banned hazardous consumer product.

BANNED HAARDOUS PRODUCTS

SEC. S. Whenever the Commission finds that-
(1) a consumer product is being, or will be, distributed in commerce and

such consumer product presents an unreasonable hazard to the public: and
(2) no feasible consumer product safety standard under this Act would

adequately protect the public from the unreasonable hazard associated with
such product,

the Commission may propose and, in accordance with section 9, promulgate a
rule declaring such product a banned hazardous product.

ADMINISTRATIVE PROCEDURE APPLICABLE TO PROMULGATION OF CONSUMER PRODUCT

SAFETY RULES

SEC. 9. (a) (1) Within sixty days after the publication under section 7 (c), (e)
(i1. or (f) or section S of a proposed consumer product safety rule respecting a
hazard associated with a consumer product, the Commission shall-

(A) promulgate a consumer product safety rule respecting the hazard
associated with such product if it makes the findings required under sub-
section (c), or

(B) withdraw by rule the applicable notice of proceeding if it determines
that such rule is not (i) reasonably necessary to prevent or reduce an unrea-
sonable hazard to the public associated with the product, or (i) in the public
interest;



except that the Commission may extend such sixty-day period for good cause
shown (if it publishes its reasons therefor in the Federal Register).

(2) Consumer product safety rules which have been proposed under section
7 (c), (e) (1), or (f) or section 8 shall be promulgated pursuant to section 553
of title 5, United States Code, except that the Commission shall give interested
persons an opportunity for the oral presentation of data, views, or arguments,
in addition to an opportunity to make written submissions. A transcript shall
be kept of any oral presentation.

(b) A consumer product safety rule shall express in the rule itself the hazard
which the standard is designed to prevent or reduce. In promulgating such a
rule the Commission shall consider relevant available product data including
the results of research, development, testing, and investigation activities con-
ducted generally and pursuant to this Act.

(c) (1) Prior to promulgating a consumer product safety rule, the Commission
shall consider, and shall make appropriate findings for inclusion in such rule
with respect to-

(A) the degree and nature of the hazard the rule is designed to prevent or
reduce, and

(B) the approximate number of consumer products, or types or classes
thereof, subject to such rule; and

(C) the need of the public for the consumer products subject to such rule,
and the probable effect of such rule upnn Ihe utility, cost, or availability of
such products to meet such need.

(2) The Commission shall not promulgate a consumer product safety rule
unless it finds (and includes such finding in the rule)-

(A) that the rule (including its effective date) is reasonably necessary
to prevent or reduce an unreasonable hazard to the public associated with
such product:

(B) that the promulgation of the rule is in the public interest; and
(C) in the case of a rule declaring the product a banned hazardous prod-

uct, that no feasible consumer product safety standard under this Act would
adequately protect the public from the unreasonable hazard associated with
such product.

(d) Each consumer product safety rule shall specify the date such rule is to
take effect not exceeding 180 days from the date promulgated, unless the Com-mission finds, for good cause shown, that a later effective date is in the public in-
terest and publishes its reasons for such finding. A consumer product safetystandard under this Act shall be applicable only to consumer products manu-
factured after the date of promulgation of the standard.

(e) The Commission may by rule amend or revoke any consumer product
.afety rule. Such amendment or revocation shall specify the date on which it is
to take effect which shall not exceed 180 days from the date the amendmentor revocation is published unless the Commission finds for good cause shown
that a later effective date is in the public interest and publishes its reasons
for such finding. Where an amendment involves a material change in a consumer
product safety rule, sections 7 and 8, and subsections (a) through (d) of thissection shall apply. In order to revoke a consumer product safety rule, the
Commission shall publish a proposal to revoke such rule in the Federal Register,
and allow oral and written presentations in accordance with subsection Ia) (2)
of this section. It may revoke such rule only if it determines that the rule is not
reasonably necessary to prevent or reduce an unreasonable hazard to the publicassociated with tlse product. Section 11 shall apply to any amendment of a con-
sUmer product safety rule which involves a material change and to any revoca-
tion of a consumer product safety rule, in the same manner and to the same
extent as such section applies to the Commission's action in promulgating such
a rule.

PETITION By INTERESTED PARTY FOR CONSUMER PRODUCT SAFETY RtLE

SEc. 10. (a) Any interested person, including a consumer or consumer organi-
zation, may petition the Commission to commence a proceeding for the issuance,
amendment, or revocation of a consumer product safety rule.

(h) Such petition shall be filed in the principal office of the Commission and
siall set forth-

(1) facts which it is claimed establish that a consumer product safety
rule or an amendment or revocation thereof is necessary; and
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(2) a brief description of the substance of the consumer product safety
rule or amendment thereof which it is claimed should be issued by the
Commission.

(c) The Commission may hold a public hearing or may conduct such in-
vestigation or proceeding as it deems appropriate in order to determine whether
or not such petition should be granted.

(d) If the Commission grants such petition, it shall promptly commence an
appropriate proceeding to prescribe a consumer product safety rule, or take such
other action as it deems appropriate. If the Commission denies such petition
it shall publish in the Federal Register its reasons for such denial.

JUDICIAL REVIEW OF CONSUMER PRODUCT SAFETY RULES

SEC. 11. (a) Not later than 60 days after a consumer product safety rule is
promulgated by the Commission, any person adversely affected by such rule, or
any consumer or consumer organization, may file a petition with the United
States court of appeals for the District of Columbia or for the circuit in which
such person, consumer, or organization resides or has his principal place of
business for judicial review of such rule. Copies of the petition shall be forthwith
transmitted by the clerk of the court to the Commission or other officer designated
by him for that purpose and to the Attorney General. The Commission shall
transmit to the Attorney General, who shall file in the court, the record of the
proceedings on which the Commission based its rule, as provided in section 2112
of title 28 of the United States Code. For purposes of this section, the term
"record" means such consumer product safety rule; any notice or proposal
published pursuant to section 7, 8, or 9; the transcript required by section
9(a) (2) of any oral presentation; any written submission of interested parties;
and any other information, which the Commission considers relevant to such
rule.

(b) If the petitioner applies to the court for leave to adduce additional data,
views, or arguments and shows to the satisfaction of the court that such addi-
tional data, views, or arguments are material and that there were reasonable
grounds for the petitioner's failure to adduce such data, views, or arguments
in the proceeding before the Commission, the court may order the Commission
to provide additional opportunity for the oral presentation of data, views, or argu-
ments and for written submissions. The Commission may modify its findings, or
make new findings by reason of the additional data, views, or arguments so taken
and shall file such modified or new findings, and its recommendation, if any,
for the modification or setting aside of its original rule, with the return of such
additional data, views, or arguments.

(c) Upon the filing of the petition under subsection (a) of this section the court
shall have jurisdiction to review the consumer product safety rule in accordance
with chapter 7 of title 5 of the United States Code and to grant appropriate relief,
including interim relief, as provided in such chapter. The consumer product
safety rule shall not be affirmed unless the Commission's findings under section
9(c) are supported by substantial evidence on the record taken as a whole.

(d) The judgment of the court affirming or setting aside, in whole or in part, any
consumer product safety rule shall be final, subject to review by the Supreme
Court of the United States upon certiorari or certification, as provided in section
1254 of title 28 of the United States Code.

(e) The remedies provided for in this section shall be in addition to and not
in lieu of any other remedies provided by law.

IMMINENT HAZARDS

SEOC. 12. (a) The Commission may file in a United States district court an
action (1) against an imminently hazardous consumer product for seizure of such
product uider subsection (b) (2), or (2) 'against any person who is a manufac-
turer, or distributor, or retailer of such product, or (3) against both. Such an
action may be filed notwithstanding the existence of a consumer product safety
rule applicable to such product, or the pendency of any administrative or judicial
proceedings under any other provision of this Act. As used in this section, and
hereinafter in this Act, the term "imminently hazardous consumer product"
means a consumer product which presents imminent and unreasonable risk of
death, serious illness, or severe personal injury.

(b) (1) The district court in which such action is filed shall have jurisdiction
to declare such product an imminently hazardous consumer product, and (in the
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case of an action under subsection (a) (2)) to grant (as ancillary to such decla-
ration or in lieu thereof) such temporary or permanent relief as may be neces-
sary to protect the public from such risk. Such relief may include a mandatory
order requiring the notification of such risk to purchasers of such product known
to the defendant, public notice, the recall, the repair or the replacement of, or
refund for, such product.

(2) In the case of an action under subsection (a) (1), the consumer product
may be proceeded against by process of libel for the seizure and condemnation of
such product in any United States district court within the jurisdiction of which
such consumer product is found. Proceedings and cases instituted under the au-
thority of the preceding sentence shall conform as nearly as possible to proceed-
ings in rem in admiralty.

(c) Where appropriate, concurrently with the filing of such action or as soon
thereafter as may be practicable, the Commission shall initiate a proceeding to
promulgate a consumer product safety rule applicable to the consumer product
with respect to which such action is filed.

(d) (1) Prior to commencing an action under subsection (a), the Commission
may consult the Product Safety Advisory Council (established under section 28)
with respect to its determination to commence such action, and request the Coun-
cil's recommendations as to the type of temporary or permanent relief which may
be necessary to protect the public.

(2) The Council shall submit its recommendations to the Commission within
one week of such request.

(3) Subject to paragraph (2), the Council may conduct such hearing or offer
such opportunity for the presentation of views as it may consider necessary or
appropriate.

(e) (1) An action under subsection (a) (2) of this section may be brought in
the United States district court for the District of Columbia or in any judicial
district in which any of the defendants is found, is an inhabitant or transacts
business; and process in such an action may be served on a defendant in any
other district in which such defendant resides or may be found. Subpenas re-
quirin attendance of witnesses in such an action may run into any other district.
In determining the judi( iil d('trict in which an action may be brought under this
section in instances in which such action may be brought in more than one judicial
district, the Commission shall take into account the convenience of the parties.

(2) Whenever proceedings under this section involving identical consumer
products are pending in courts in two or niore judicial districts, they shall be
consolidated for trial by order of any such court upon application reasonably
made iy any party in interest, upon notice to all other parties in interest.

(f) Notwithstanding any other provision of law. in any action under this sec-
tion, the Commission may direct attorneys employed by it to appear and repre-
sent it.

NcEW PRODUCTS

SEc. 13. (a) The Commission may, by rule, prescribe procedures for the pur-
pose of insuring that the manufacturer of any new consumer product furnish
notice and a description of such product to the Commission before its distribution
in commerce.

(b) For purposes of this section. the term "new consumer product" mems a
consumer product which incorporates a design, material, or form of energy ex-
change which (1) has not previously been used substantially in consumer prod-
ucts and (2) as to which there exists a lack of information adequate to deter-
mine the safety of such product in use by consumers.

PRODUCT CERTIFICATION AND LABELING

Sc. 14. (a) (1) Every manufacturer of a product which is subject to a con-
sumer product safety standard under this Act and which is distributed in com-
merce (and tile private labeler of such product if it bears a private label) shall
issue a certificate which shall certify that such product conforms to all applicable
consumer product safety standards, and shall specify any standard which is ap-
plicable. Such certificate shall accompany the product or shall otherwise be
furnished to any distributor or retailer to whom the product is delivered. Any
certificate under this subsection shall be based on a test of each product or
upon a reasonable testing program; shall state the name of the manufacturer or



private labeler issuing the certificate; and shall include the date and place of
manufacture.

(2) In the case of a consumer product for which there is more than one manu-
facturer or more than one private labeler, the Commission may by rule designate
one or more of such manufacturers or one or more of such private labelers (as
the case may be) as the persons who shall issue the certificate required by para-
graph (1) of this subsection, and may exempt all other manufacturers of such
product or all other private labelers of the product (as the case may be) from
the requirement under paragraph (1) to issue a certificate with respect to such
product.

(b) The Commission may by rule prescribe reasonable testing programs for
consumer products which are subject to consumer product safety standards
under this Act and for which a certificate is required under subsection (a).
Any test or testing program on the basis of which a certificate is issued under
subsection (a) inay, at the option of the person required to certify the product,
he conducted by an independent third party qualified to perform such tests or
testing programs.

(c) The Commission may by rule require the use and prescribe the form
and content of labels which contain the following information (or that portion of
it specified in the rule)-

(1) The date and place of manufacture of any consumer product.
(2) A suitable identification of the manufacturer of the consumer product,

unless the product bears a private label in which case it shall identify the
private labeler and shall also contain a code mark which would permit the
seller of such product to identify the manufacturer thereof to the purchaser
upon his request.

(3) In the cae of a consumer product subject to a consumer product
safety rule, a certification that the product meets all applicable consumer
product safety standards and a specification of the standards which are
applicable.

Such labels, where practicable, may be required by the Cominssion to be per-
manently market (in or affixed t, any such consumer product.

NOTIFICATION AND REPAIR, REPLACEMENT, OR REFUND

SEc. 15. (a) For purposes ot this section, the term "substantiml product haz-
ard" means-

(1) a failure to comply with an applicable consumer product safety rule
which creates a substantial hazard to the public, or
(2) a produce t defect which (because of the pattern of defect, the number

of defective products distributed in comment, the severity of the risk, or
otherwise) creates a substantial hazard tn the public

(b) Every manufacturer of a consumer product distributed in commerce,
and every distributor and retailer of such product, who obtains information which
reasonably supports the conclusion that such product-

(1) fails to comply with an applicable consumer product safety rule; or
(2) contains a defect which could create a substantial product hazard

described in suisection (a) (2),

shall immediately inform the Commission of such failure to comply or of such
defect, unless such manufacturer, distributor, or retailer has actual knowledge
that the Commission has been adequately informed of such defect or failure to
comply.

(c) If the Commission determines (after affording interested persons, in-
cluding consumers and consumer organizations, an opportunity for the oral
presentation of views as well as for written presentations) that a product dis-
tributed in commerce presents a substantial product hazard and that notification
is required in order to adequately protect the public from such substantial prod-
uct hazard, the Commission may order the manufacturer or any distributor or
retailer of the product to take any one or more of the following actions:

(1) to give public notice of the defect or failure to comply :
(2) to mail notice to each person who is a manfiamturer, distributor, or

retailer of such product; or
(3) to mail notice to every person to whom the person required to give

notice knows such product was delivered or sold.
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Any such order shall specify the form and content of any notice required to be
given under such order.

(d) If the Commission determines (after affording interested parties, in-
cluding consumers and consumer organizations, an opportunity for a hearing
in accordance with section 554 of title 5, United States Code) that a product
distributed in commerce presents a substantial product hazard and that action
under this subsection is in the public interest, it may order the manufacturer or
any distributor or retailer of such product to take whichever of the following
actions the person to whom the order is directed elects-

(1) to bring such product into conformity with the requirements of the
applicable consumer product safety rule or to repair the defect in such
product;

(2) to replace such product with a like or equivalent product which
complies with the applicable consumer product safety rule or which does
not contain the defect; or

(3) to refund the purchase price of such product (less a reasonable
allowance for use, if such product has been in the possession of a consumer
for one year or more (A) at the time of public notice under subsection (c),
or (B) at the tiie the consumer receives actual notice of the defect or
noncompliance, whichever first. occurs).

An order under this subsection may also require the person to whom it applies
to submit a plan, satisfactory to the Commission, for taking action under which.
ever of the preceding paragraphs of this subsection under which such person
has elected to act. The Commission shall specify in the order the persons to
whom refunds must be made if the person to whom the order is directed elects
to take the action described in paragraph (3). If an order under this subsection
is directed to more than one person, the Commission shall specify which person
has the election under this subsection.

(e) (1) No charge shall be made to any person (other than a manufacturer,
distributor, or retailer) who avails himself of any remedy provided under an
order issued under subsection (d), and the person subject to the order shall
reimburse each person (other than a manufacturer, distributor, or retailer) who
is entitled to such a remedy for any reasonable and foreseeable expenses in-
curred by such person in availing himself of such remedy.

(2) An order issued under subsection (c) or (d) with respect to a product may
require any person who is a manufacturer. distributor, or retailer of the prod-
uct to reimburse any other person who is a manufacturer, distributor, or retailer
of such product for such other person's expenses in connection with carrying
out the order, if the Commission determines such reimbursement to be in the
public interest.

INSPECTION AND RECORDKEEPINO

SEC. 16. (a) For purposes of implementing this Act, or rules or orders pre-
scribed under this Act, officers or employees duly designated by the Commission,
upon presenting appropriate credentials and a written notice from the Commission
to the owner, operator, or agent in charge, are authorized-

(1) to enter, at reasonable times, (A) any factory, warehouse, or estab-
lishment in which consumer products are manufactured or held, in connec-
tion with distribution in commerce, or (B) any conveyance being used to
transport consumer products in connection with distribution in commerce;
and

(2) to inspect, at reasonable times and in a reasonable manner such con-
veyance or those areas of such factory, warehouse, or establishment where
such products are manufactured, held, or transported and which may relate
to the safety of such products. Each such inspection shall be commenced and
completed with reasonable promptness.

(b) Every person who is a manufacturer, private labeler, or distributor of aconsumer product shall establish and maintain such records, make such reports,
and provide such information as the Commission may, by rule, reasonably re-
quire for the purposes of implementing this Act, or to determine compliance with
rules or orders prescribed under this Act. Upon request of an officer or employee
doly designated by the Commission. every such manufacturer, private labeler,
or distributor shall permit the inspection of appropriate books, records, and
papers relevant to determining whether such manufacturer, private labeler, or
distributor has acted or is acting in compliance with this Act and rules under
this Act.
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IMPORTED PRODUCTS

SeC. 17. (a) Any consumer product offered for importation into the customs

territory of the United States (as defined in general headnote 2 to the Tariff
Schedules of the United States) shall be refused admission into such customs

territory if such product-
(1) fails to comply with an applicable consumer product safety rule;
(2) is not accompanied by a certificate required by section 14, or is not

labeled in accordance with regulations under section 14 (c) ;

(3) is or has been determined to be an imminently hazardous consumer
product in a proceeding brought under section 12;

(4) has a product defect which constitutes a sustantial product hazard
(within the meaning of section 15(a) (2)) ; or

(5) is a product which was manufactured by a person who the Com-

mission has informed the Secretary of the Treasury is in violation of sub-

section (g).
(b) The Secretary of the Treasury shall obtain without charge and deliver to

the Commission, upon the latter's request, a reasonable number of samples of

consumer products being offered for import. Except for those owners or con-
signees who are or have been afforded an opportunity for a hearing in a pro-

ceeding under section 12 with respect to an imminently hazardous product, the

owner or consignee of the product shall be afforded an opportunity by the Com-

mission for a hearing in accordance with section 554 of title 5 of the United

States Code with respect to the importation of such products into the customs
territory of the United States. If it appears from examination of such samples
or otherwise that a product must be refused admission under the terms of

subsection (a), such product shall be refused admission, unless subsection (c)

of this section applies and is complied with.
(W) If it appears to the Commission that any consumer product which may be

refused admission pursuant to subsection (a) of this section can be so modified

that it need not (under the terms of paragraphs (1) through (4) of subsection

(a)) be refused admission, the Commission may defer final determination as to

the admission of such product and, in accordance with such regulations as the
Commission and the Secretary of the Treasury shall jointly agree to, permit

such product to be delivered from customs custody under bond for the purpose

of permitting the owner or consignee an opportunity to so modify such product.

(d) All actions taken by an owner or consignee to modify such product under

subsection (c) shall be subject to the supervision of an officer or employee of the

Commission and of the Department of the Treasury. If it appears to the Com-

mission that the product cannot be so modified or that the owner or consignee

is not proceeding satisfactorily to modify such product it shall be refused ad-

mission into the customs territory of the United States, and the Commission

may direct the Secretary to demand redelivery of the product into customs

custody, and to seize the product in accordance with section 22(b) if it is not

so redelivered.
(e) Products refused admission into the customs territory of the United States

under this section must be exported, except that upon application, the Secretary

of the Treasury may permit the destruction of the product in lieu of exportation.

If the owner or consignee does not export the product within a reasonable time,

the Department of the Treasury may destroy the product.

(f) All expenses (including travel, per diem or subsistence, and salaries of

officers or employees of the United States) in connection with the destruction

provided for in this section (the amount of such expenses to be determined in

accordance with regulations of the Secretary of the Treasury) and all expenses

in connection with the storage, cartage, or labor with respect to any consumer

product refused admission under this section, shall be paid by the owner or

consignee and, in default of such payment, shall constitute a lien against any

future importations made by such owner or consignee.

(g) The Commission may, by rule, condition the importation of a consumer

product on the manufacturer's compliance with the inspection and recordkeep-

Ing requirements of this Act and the Commission's rules with respect to such

requirements.
EXPORTS

SEC. I& This Act shall not apply to any consumer product if (1) it can be

shown that such product is manufactured, sold, or held for sale for export from

the United States (or that such product was imported for export), unless such



consumer product is in fact distributed in commerce for use in the United States,

and (2) such consumer product when distributed in commerce, or any container

in which it is enclosed when so distributed, bears a stamp or label stating that

such consumer product is intended for export; except that this Act shall apply

to any consumer product manufactured for sale, offered for sale, or sold for

shipment to any installation of the United States located outside of the United

States.
PROHIBITED ACTS

SEC. 19. (a) It shall be unlawful for any person to--

(1) manufacture for sale, offer for sale, distribute in commerce, or im-

port into the United States any consumer product which is not in con-

formity with an applicable consumer product safety standard under this

Act;
(2) manufacture for sale, offer for sale, distribute in commerce, or im-

port into the United States any consumer product which has been declared

a banned hazardous product by a rule under this Act;

(3) fail or refuse to permit access to or copying of records, or fail or

refuse to make reports or provide information, or fail or refuse to permit

entry or inspection, as required under this Act or rule thereunder;

(4) fail to furnish information respecting a substantial product defect,
as required by section 15(b) ;
(5) fail to comply with an order issued under section 15 (c) or (d)

(relating to notification, and to repair, replacement, and refund) ;
(6) fail to furnish a certificate required by section 14 or issue a false

certificate if such person in the exercise of due care has reason to know
that such certificate is false or misleading in any material respect; or to
fall to comply with any rule under section 14(c) (relating to labeling).

(b) Paragraphs (1) and (2) of section (a) shall not apply to any person (1)
who holds a certificate issued in accordance with section 14(a) to the effect that
such consumer product conforms to all applicable consumer product safety rules,
unless such person knows that such consumer product does not conform, or (2)
who relies in good faith on the representation of the manufacturer or a distributor
of such product that the product is not subject to an applicable product safety
rule.

CIVIL PENALTIES

SEc. 20. (a) (1) Any person who knowingly violates section 19 of this Act shall
be subject to a civil penalty not to exceed $2,000 for each such violation. Subject

to paragraph (2), a violation of section 19(a) (1), (2), (4), (5), or (6) shall

constitute a separate violation with respect to each consumer product involved,
except that the maximum civil penalty shall not exceed $500,000 for any related

series of violations. A violation of section 19(a) (3) shall constitute a separate
violation with respect to each failure or refusal to allow or perform an act re-

quired thereby; and, such violation is a continuing one, each day of such viola-

tion shall constitute a separate offense, except that the maximum civil penalty
shall not exceed $500,000 for any related series of violations.

(2) The second sentence of paragraph (1) of this subsection shall not apply to
violations of paragraph (1) or (2) of section 19(a)-

(A) if the person who violated such paragraphs is not the manufacturer
or private labeler or a distributor of the product involved, and

(B) if such person did not have either (i) actual knowledge that his

distribution or sale of the product violated such paragraphs or (ii) notice
from the Commission that such distribution or sale would be a violation of
such paragraphs.

(b) Any civil penalty under this section may be compromised by the Commis-
sion. In determining the amount of such penalty or whether it should be remitted
or mitigated and in what amount, the appropriateness of such penalty to the
size of the business of the person charged and the gravity of the violation shall
be considered. The amount of such penalty when finally determined, or the amount
agreed on compromise, may be deducted from any sums owing by the United
States to the person charged.

(ci As used in the first sentence of subsection (a) (1) of this section, the term
"knowingly" means (1) the having of actual knowledge, or (2) the presumed
hasi m of knowledge deemed to be possessed by a reasonable man who acts in
tie ircumstunces. including knowledge obtainable upon the exercise of due care
to ascertain the truth of representations.
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CRIMINAL PENALTIES

SEC. 21. (a) Any person who knowingly and willfully violates section 15 of this
Act after having received notice of noncompliance from the Commission shall be
fined not more than $50,000 or be imprisoned not more than one year, or both.

(b) Whenever any corporation knowingly and willfully violates section 19 of
this Act after having received notice of noncompliance from the Commission, any
individual director, officer, or agent of such corporation who knowingly and will-
fully authorized, ordered, or performed any of the acts or practices constituting in
whole or in part such violation and who had knowledge of such notice from the
Commission shall be subject to penalties under this section in addition to the
corporation.

INJUNCTIVE ENFORCEMENT AND SEIZURE

SEC. 22. (a) The United States district courts shall have jurisdiction to restrain
any violation of section 19, or to restrain any person from distributing in com-
merce a product which does not comply with a consumer product safety rule, or
both. Such actions may be brought by the Attorney General, on request of the
Commission, in any United States district court for a district wherein any act,
omission, or transaction constituting the violation occurred, or in such court
for the district wherein the defendant is found or transacts business. In any
action under this section process may be served on a defendant in any other
district in which the defendant resides or may be found.

(b) Any consumer product which fails to conform to an applicable consumer
product safety rule when introduced into or while in commerce or while held for
sale after shipment in commerce shall be liable to be proceeded against on libel of
information and condemned in any United States district court within the juris-
diction of which such consumer product is found. Proceedings in cases instituted
under the authority of this subsection shall conform as nearly as possible to
proceedings in rem in admiralty. Whenever such proceedings involving identical
consumer products are pending in courts of two or more judicial districts they
shall be consolidated for trial by order of any such court upon application reason-
ably made by any party in interest upon notice to all other parties in interest.

SUITS FOR DAMAGES BY PERSONS INJURED

SEc. 23. (a) (1) If any person dies or sustains personal injury or illness by
reason of the failure of a consumer product to comply with an applicable con-,
sumer product safety rule under this Act, then such person (or his survivors
or legal representative) may sue any manufacturer, distributor, or retailer of
such noncomplying product, and may recover any damages sustained as a result
of such failure to comply.

(2) If any person dies or sustains personal injury or illness by reason of a
failure to comply with an order under section 15 (c) or section 15 (d), then such
person (or his survivors or legal representative) may sue any person who failed
to comply with such order under section 15, and may recover any damages
sustained as a result of such failure to comply.

(3) An action under this section may be brought in any United States dis-
trict court in the district in which the defendant resides or is found or has an
agent, without regard to the amount in controversy. In any action under this
section, whenever a plaintiff shall prevail the court may award the plaintiff
the costs of the suit, including a reasonable attorney's fee.

(b) In the case of an action brought for noncompliance with an applicable
consumer product safety rule, no liability shall be imposed under this section
upon any manufacturer, distributor, or retailer who establishes (1) that he did
not have reason to know in the exercise of due care that such product did not
comply with such consumer product safety rule, and (2) in the case of a manu-
facturer or a distributor or retailer who is a private labeler of such noncom-
plying product, that the product was designed so as to comply with all applicable
consumer product safety rules and that due care was used in the manufacture
of the product so as to assure that the product complied with such rule. In the
case of an action for noncompliance with an order Under section 15, no liability
shall be imposed under this section upon any manufacturer, distributor, or
retailer who establishes that he took all steps as may be reasonable in the exer-
cise of due care to comply with such order.



(c) The remedies provided for in this section shall be in addition to and not
in lieu of any other remedies provided by common law or under Federal or State
statutory law.

PRIVATE ENFORCEMENT OF PRODUCT SAFETY RULES AND OF SECTION 15 ORDERS

SEC. 24. Any interested person may bring an action in any United States dis-
trict court for the district in which the defendant is found or transacts business
to enforce a consumer product safety rule or an order under section 15, and to
obtain appropriate injunctive relief. Not less than thirty days prior to the com-
mencement of such action, such interested person shall give notice by registered
mail to the Commission, to the Attorney General. and to the person against whom
such action Is directed. Such notice shall state the nature of the alleged violation
of any such standard or order, the relief to be requested, and the court in which
the action will be brought. No separate suit shall be brought under this section
if at the time the suit is brought the same alleged violation is the subject of
a pending civil or criminal action by the United States under this Act. In any
action under this section, such interested person may elect, by a demand for
such relief in his complaint, to recover reasonable attorney's fees, in which ease
the court shall award the costs of suit, including a reasonable attorney's fee, to
the prevailing party.

EFFECT ON PRIVATE REMEDIES

SEc. 25. (a) Compliance with consumer product safety rules or other rules or
orders under this Act shall not relieve any person from liability at common law
or under State statutory law to any other person.

(b) The failure of the Commission to take any action or commence a proceed-
ing with respect to the safety of a consumer product shall not be admissible in
evidence in litigation at common law or under State statutory law relating to
such consumer product.

(c) (1) Subject to section 6(a) (2) but notwithstanding section 6(a) (1), (A)
accident and investigation reports made under this Act by any officer. employee,
or agent of the Commission shall be available for use in any civil, criminal, or
other judicial proceeding arising out of such accident, and (B) any such officer,
employee, or agent may be required to testify in such proceedings as to the facts
developed in such investigations.

(2) Subject to sections 6(a) (2) and 6(b) but notwithstanding section 6(a)
(1), (A) any accident or investigation report made under this Act by an officer
or employee of the Commission shall be made available to the public in a manner
which will not identify any injured person or any person treating him, without
the consent of the person so identified, and (B) all reports on research projects,
demonstration projects, and other related activities shall be public information.

EFFECT ON STATE STANDARDS

SEC. 26. (a) Whenever a consumer product safety standard under this Act is
in effect and applies to a hazard associated with a consumer product, no State
or political subdivision of a State shall have any authority either to establish
or to continue in effect any provision of a safety standard or regulation which
prescribes any requirements as to the performance, composition, contents, design,
finish, construction, packaging, or labeling of such product which are designed to
deal with the same hazard associated withl such consumer product; unless such
requirements are identical to the requirements of the Federal standard.

(b) Nothing in this section shall be construed to prevent the Federal Govern-
ment or the government of any State or political subdivision thereof from estab-
lishing a safety requirement applicable to a consumer product for its own use
if such requirement imposes a higher standard of performance than that re-
quired to comply with the otherwise applicable Federal standard.

(c) Upon application of a State or political subdivision thereof, the Commis-
sion may by rule, after notice and opportunity for oral presentation of views,
exempt from the provisions of subsection (a) (under such conditions as it may
impose) a proposed safety standard or regulation described in such application,
where the proposed standard or regulation (1) imposes a higher level of per-
formance than the Federal standard, (2) is required by compelling local condi-
tions, and (3) does not unduly burden Interstate commerce.



17

ADDITIONAL FUNCTIONS OF COMMISSION

SEC. 27. (a) The Commission may, by one or more of its members or by such
agents or agency as it may designate, conduct any hearing or other inquiry
necessary or appropriate to its functions anywhere in the United States. A
Commissioner who participates in such a hearing or other inquiry shall not
be disqualified solely by reason of such participation from subsequently par-
ticipating in a decision of the Commission in the same matter. The Commission
shall publish notice of any proposed hearing in the Federal Register and shall
afford a reasonable opportunity for interested persons to present relevant testi-
mony and data.

(b) The Commission shall also have the power-
(1) to require, by special or general orders, any person to submit in

writing such reports and answers to questions as the Commission may pre-
scribe; and such submission shall be made within such reasonable period
and under oath or otherwise as the Commission may determine;

(2) to administer oaths;
(3) to require by subpena the attendance and testimony of witnesses and

the production of all documentary evidence relating to the execution of its
duties;

(4) in any proceeding or investigation to order testimony to be taken by
deposition before any person who is designated by the Commission and has
the power to administer oaths and, in such instances, to compel testimony
and the production of evidence in the same manner as authorized under
paragraph (3) of this subsection; and

(5) to pay witnesses the same fees and mileage as are paid in like circum-
stances in the courts of the United States.

(c) Any United States district court within the jurisdiction of which any
inquiry is carried on may, upon petition by the Attorney General, in case of
refusal to obey a subpena or order of the Commission issued under subsection
(b) of this section, issue an order requiring compliance therewith; and any
failure to obey the order of the court may be punished by the court as a contempt
thereof.

(d) The Commission may by rule require any manufacturer of consumer
products to provide to the Commission such performance and technical data
related to performance and safety as may be required to carry out the purposes
of the Act, and to give such notification of such performance and technical data
at the time of original purchase to prospective purchasers and to the first
purchaser of such product for purposes other than resale, as it determines
necessary to carry out the purposes of this Act.

(e) For purposes of carrying out this Act, the Commission may purchase
any consumer product and it may require any manufacturer. distributor, or re-
tailer of a consumer product to sell the product to the Commission at manufac-
turer's, distributor's, or retailer's cost.

(f) The Commission is authorized to enter into contracts with governmental
entities, private organizations, or individuals for the conduct of activities au-
thorized by this Act.

(g) The Commission may plan, construct, and operate a facility or facilities
suitable for research, development, and testing of consumer products in order
to carry out this Act.

(h) The Commission shall prepare and submit to the President and the Con-
gress on or before October 1 of each year a comprehensive report on the admin-
istration of this Act for the preceding fiscal year. Such report shall include-

(1) a thorough appraisal, including statistical analyses, estimates, and
long-term projections, of the incidence of injury and effects to the population
resulting from consumer products, with a breakdown, insofar as practicable,
among the various sources of such injury;

(2) a list of consumer product safety rules prescribed or in effect during
such year;

(3) an evaluation of the degree of observance of consumer product safety
rules, including a list of enforcement actions, court decisions, and compro-
mises of alleged violations, by location and company name;

(4) a summary of outstanding problems confronting the administration
of this Act in order of priority;
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(5) an analysis and evaluation of public and private consumer product

safety research activities ;
(6) a list, with a brief statement of the issues, of completed or pending

judicial actions under this Act;
(7) the extent to which technical information was disseminated to the

scientific and commercial communities and consumer information was made
available to the public;

(s) the extent of cooperation between Commission officials and represent-

atives of industry and other interested parties in the implementation Of
this Act, including a log or summary of meetings held between Commission
officials and representatives of industry and other interested parties;

(9) an appraisal of significant actions of State and local governments
relating to the responsibilities of the Commission ; and

(10) such recommendations for additional legislation as the Commission
deems necessary to carry out the purposes of this Act.

PRODUCT SAFETY ADVISORY COUNCIL

SEc. 28. (a) The Commission shall establish a Product Safety Advisory Council
which it may consult before Prescribing a consumer product safety rule or taking
other action under this Act. The Council shall be appointed by the Commission
and shall be composed of fifteen members, each of whom shall be qualified by
training and experience in toe or more of the fields applicable to the safety
of products within the jurisdiction of the Commission. The Council shall be
constituted as follows:

(1) five members shall be selected from governmental agencies including
Federal, State, and local governments;

(2) five members shall be selected from consumer product industries
including at least one representative of small business : and

(3) five members shall be selected from among consumer organizations,
community organizations, and recognized consumer leaders.

(b) The Council shall meet at the call of the Commission. ut not less often
than four times during each calendar year.

ac) The Council may propose consumer product safety rules to the Commis-
sian for its consideration and may function through subcommittees of its imen-
hers. All proceedings of the Council shall be public, and a record of each proceed-
ing shall he available for public inspection.

(d) Members of the Council who are not officers or employees of the United
States shall, while attending meetings or conferences of the Council or while
otherwise engaged in the business of the Council. be entitled to receive compen-
sation at a rate fixed by the Commission, not exceeding the daily equivalent of
the annual rate of basic pay in effect for grade GS-18 of the General Schedule,
including traveltime, and while away from their homes or regular places of
business they may be allowed travel expenses, including per diem in lieu of sub-
sistence, as authorized by section 5703 of title 5, United States Code. Payments
under this subsection shall not render members of the Council officers or em-
ployees of the United States for any purpose.

COOPERATION WITH STATES AND WITH OTHER FEDERAL AGENCIES

SEc. 29. (a) The Commission shall establish a program to promote Federal-
State cooperation for the purposes of carrying out this Act. In implementing
such program the Commission may-

(1) accept from any State or local authorities engaged in activities relat-
ing to health, safety, or consumer protection assistance in such functions
as injury data collection, investigation, and educational programs, as well
as other assistance in tie administration and enforcement of this Act which
such States or localities may be able and willing to provide and, if so agreed,
may pay in advance or otherwise for the reasonable cost of such assistance,
and

(2) commission any qualified officer or employee of any State or local
agency as an officer of the Commission for the purpose of conducting exam-
inations, investigations, and inspections.

(bo) In determining whether such proposed State and local programs are ap-
propriate in implementing the purposes of this Act the Commission shall give
favorable consideration to programs which establish separate State and local



19

agencies to consolidate functions relating to product safety and other consumer

protection activities.

(c) The Commission may obtain from any Federal department or agency such

statistics, data, program reports, and other materials as it may deem necessary

to carry out its functions under this Act. Each such department or agency may

cooperate with the Commission and, to the extent permitted by law, furnish

such materials to it. The Commission and the heads of other departments and

agencies engaged in administering programs related to product safety shall, to

the maximum extent practicable, cooperate and consult in order to insure fully

coordinated efforts.

TRANSFERS OF FUNCTIONS

SEc. 30. (a) The functions of the Secretary of Health, Education, and Welfare

under the Federal Hazardous Substances Act (15 U.S.C. 1261 et seq.) and the

Poison Prevention Packaging Act of 1970 are transferred to the Commission.

The functions of the Administrator of the Environmental Protection Agency and

of the Secretary of Health, Education, and Welfare under the Acts amended

by subsections (b) through (f) of section 7 of the Poison Prevention Packaging

Act of 1970, to the extent such functions relate to the administration and en-

forcement of the Poison Prevention Packaging Act of 1970, are transferred to

the Commission.

(b) The functions of the Secretary of Iealth, Edo, otion, ind Welfare, the

Secretary of Commerce, and tie Federal Trade Commissiont ulder the Flaninable

Fabrics Act (15 U.S.C. 1111 et seql.) are t ransferred to the Commission. The func-

tions of the Federal Trade Commission tinder the Federal Trade Coumission Ait,

to the extent such functions relate to the administration and enforcement of the

Flammable Fabrics Act, are transferred to the Commission.

(c) A hazard which is assocsiaited with consumer products and which could he

prevented or reduced to a sufficient extent by action take utder the Federal
Hazardous Substances Act, the Poison Prevention Pat kgng Act of 1970, or the

Fhiintiable Failries Act ntaty be regulaed by tie Commiission only in accordance

with the provisions if those Acts.

(d) (1) All personnel, property, records, obligatiss, and commitments, which

sre used liniarily iith ritst to' :1iy futution itnto erred under the provisions

of subsections (a) and (b) of this section shall be transferred to the Commissioun.

The transfer of personnel Pursusant to this paragraph shall be without reduction

ill clasidsstint or iiohllpcti ltion lor one ye.tr a, tee uii h transfer, except that tie

Cltirmniit of the stiolsissiotn shlil iave fisl atli ouity to assign tersontnel luring

suts one-yeaperleniod irdei to efficiently c.t'ry oit functions transferred to

the tonnissiton tnder this sectiii.

(2) All orders, determinations, rules, regulations, permits, contracts, certif-

icates, licenses, and privileges (A) which have been issued, made, granted, or

allowed to become effect , ill the execiise of functions which are transferred

under this ssction by any department or agency, any functions of which are

transferred by this section antd (B) which tare its effect at the time tli section

take , effect, stal1 coilnt itie ill tflet isi-itrdlt tii their tes until modified. lerii-

nated. superssled, set aside, or releid by tie 'ontnission. by any court of com-

petent jurisdiction. or by operation of lsw.

(3) The provisions of this section shall not affect any proceeding pending at

the time this section takes effect before aisy department tir agency, functios of

which are transferred by this section : except that such proceedings, to tie extent

that they relate to functions -i trisfered. shall be continued before the Cotl-

mission. Orders shall be issued its sutlh proceedings. appeals shall Ibe taken there-

front, and payments shill l tlt p'ittr tutit to such orders, a if this section had

not been enacted; and orders issued in any such proceedings shall continue in

effect until modified, tertliiattel, tllerisedeit or repealed iy the (ot mission. by a

court of competent jutisdictiin, or bsy operation of law.

14) The provisions of this section sliill not affect suits commenced prior to the

date this section takes effit and in all such suits procetdings shall be hah, ap-

peals taken, and judgtients render, it tle same nianner and effect as if this

section hal not been enacted : except that if before Site date on which this section

takes effect. any department or gency Ior officer thereoif in his official capacity)

is a party tis a suit involving functions transferred to the Commission. then such

suit shall be continued by the Comtission. No cause of action, and no suit. action,

or other proceeding, by or against any departtmnt or agency (or officer thereof

in his official capacity) functions of which are transferred by this section, shall
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abate by reason of the enactment of this section. Causes of actions, suits, actions,
or other proceedings may be asserted by or against the United States or the
Commission as may be appropriate and, in any litigation pending when this
section takes effect, the court may at any time, on its own motion or that of any
party, enter an order which will give effect to the provisions of this paragraph.

(e) For purposes of this section, (1) the term "function" includes power and
duty, and (2) the transfer of a function, under any provision of law, of an agency
or the hend of a department shall also be a transfer of all functions under such
law which are exercised by any office or officer of such agency or department,

LIMITATION ON JURISDICTION

SEC. 31. The Commission shall have no authority under this Act to regulate
hazards associated with consumer products which could be prevented or reduced
to a sufficient extent by actions taken under the Occupational Safety and Health
Act of 1970; the Act of August 2. 1956 (70 Stat. 953) ; the Atomic Energy Act
of 1954; or the Clean Air Act. The Commission shall have no authority under
this Act to regulate any hazard associated with electronic product radiation
emitted from an electronic product (as such terms are defined by sections 355
(1) and (2) of the Public Health Service Act) if such hazard of such product
may be subjected to regulation under subpart 3 of part F of title III of the Public
ltealth Service Act.

AUTHORIZATION OF APPROPRIATIONS

SEC. 32. (a) There are hereby authorized to be appropriated for the purpose
of carrying out the provisions of this Act (other than the provisions of section
27(g) which authorize the planning and construction of research, development,
and testing facilities) and for the purpose of carrying out the functions, powers.
and duties transferred to the Commission under section 30--

(1) $55.000,000 for the fiscal year ending June 30,1973;
(2) S 9,00,000 for the fiscal year ending June 30, 1974; and
(3) $64,000,000 for the fiscal year ending June 30, 1975.
(b) (1) There are authorized to be appropriated such sums as may be neces-

sary for the planning and construction of research, development and testing facil-
ities described in section 27(g) ; except that no appropriation shall be made for
any such planning or construction involving an expenditure in excess of $100,000
if such planning or construction has not been approved by resolutions adopted
In substantially the same form by the Committee on Interstate and Foreign
Commerce of the House of Representatives, and by the Committee on Commerce
of the Senate. For the purpose of securing consideration of such approval the
Commission shall transmit to Congress a prospectus of the proposed facility
Including (but not limited to)--

(A) a brief description of the facility to be planned or constructed;
(B) the location of the facility, and an estimate of the maximum cost

of the facility;
(C) a statement of those agencies, private and public, which will use such

facility, together with the contribution to be made by each such agency
toward the cost of such facility; and

(D) a statement of justification of the need for such facility.
(2) The estimated maximum cost of any facility approved under this subsec-

tion as set forth in the prospectus may be increased by the amount equal to the
percentage increase, if any, as determined by the Commission, in construction
costs, from the date of the transmittal of such prospectus to Congress, but in no
event shall the increase authorized by this paragraph exceed 10 per centum of
such estimated maximum cost.

EFFECTIVE DATE

SEC. 33. This Act shall take effect on the sixtieth day following the date of
its enactment, except-

(1) sections 4 and 32 shall take effect on the date of enactment of this
Act. and

(2) section 30 shall take effect on the later of (A) 150 days after the
date of enactment of this Act, or (B) the date on which at least three mem-
bers of the Commission first take office.



PURPOSE AND SUSIsIARY OF Tinls LEGISLATION

This legislation proposes that the Federal Government assume a
major role in protecting the consumers from unreasonable risks of

death, injury, or serious or frequent illness associated with the use
or exposure to consumer products. To carry out that objective, this
bill would create a new, independent regulatory commission with
comprehensive authority to take action across the full range of con-

sumer products to reduce or prevent product-related injuries. The
powers and procedural requirements contained in this legislation, for
the most part, draw and improve upon concepts and practices which
the Congress has previously employed in other safety laws.

In its barest terms this bill would vest in the independent regula-
tory commission, which it establishes, authority to:

(1) collect and disseminate information on consumer product
related injuries;

(2) establish mandatory safety standards where necessary to
prevent or reduce unreasonable product hazards, or-where such
standards are not feasible-to ban the product from the market-
place;

(3) obtain equitable relief in the courts to protect the public
from products which pose imminent hazards to health and safety;
and

(4) administratively order the notification and remedy of
products which fail to comply with Commission safety rules or
which contain safety related defects.

The bill would also provide a system of product certification and
permit the Commission to compel inclusion of certain safety-related
information in product labels. The Connission would be given broad
inspection and record keeping powers. Enforcement of the bill may
be obtained through court injunctive process or through imposition
of criminal and civil penalties. Also, private suits for damages are
allowed to be brought in Federal courts and consumer suits are per-
mitted to compel compliance with safety rules and certain Commis-
sion orders.

B.AsIs FOR LEGISLATION

It is considered self-evident that the public is entitled to purchase
products without subjecting themselves to unreasonable risk of injury
or death. At the present time, however, consumers are not able to con-
fidently rely on the safety of products which are distributed for their

use or enjoyment.
The National Center for Health Statistics estimates that each vear

20 million Americans are injured in and around the home. Of this
total, 110,000 injuries result in permanent disability and 30,000 in

death. One estimate has placed the annual dollar cost to the economy of
product-related injuries at over $5 billion. Moreover, home accidents
reap a death toll among children under the age of 15 which is higher
than that of cancer and heart disease combined. Yet, despite the

public's widely held assumption that the Federal government exercises

(21)



broad authority in the interest of their safety, exist ing federal author-
ity to curb hazards in a majority of consumer products is virtually
non-existent.

Within the last six Years, the Congress has exhibited an increasing
concern with the safety of the products which consumers encounter in
their daily lives. This concern has been manifested in the passing of
a (l'ies of acts designed to deal with speeiic hazards and categories
of products for whiel a su]Iantial ret'ulatoixy need had been estab-
fished. These acts ilide the NationaI Traffic and Motor Vehicle
Safety Act of 196(6. the Gas Pipeline Safety Act of 1966, the
Flammable Fabrics Act Aimendinents of 1967. tlte Radiation Control
for Health and Safely Act of 19i's, the Child Prevention and Toy
Safety Act of 1960, anOi the Poison Prevention Packaging Act of 1970.

While each of the e acts is mieritorious in its own right and deserving
of enactment, this leg islative program has resulted in a patchwork
pattern iof laws which, in u.omiantion, extend to oily a small portion
of the multitle of products produced for consumers. Moreover. the
technological revolution and ever-increasin public demand for con-
stinier prodnets has pi oduced over the ast sexral years thousands of
new products who-e aplieations are not easily i nderstood bv Con-
siiI mis a (, i hoe ite mav pose great potential for harm. '

IecoatniZIng this Pt,,blen. Colii're i -i:aId ii) 1f67 the National
Con i mission ott Prodict .a fet v with matidate" to ".onieict t compre-
heniive study and investigtttiun of tie lcope and adeqtacy of Ieas-
Iei oi emiployed to protect cot mners attainst reasonable risks
of in itiesx bics ua be caused hy household prodInits." The work of
the (ommission extetided ox r a 1':riod of two vears. Much of the Coal-
mission's investigative effort was comecentratved in a series of syidel-
piblicized informational Ihcaring W hich xwere held at different loca-
tions throughtott tie cain e . IT tile 'ouse of these pioceedings, the
Comim itission was presented with evidence from ever 225 witiesses
wIose te-titnoty contributed to a hearing record in excess of 7,000
laes. The Comnmiis-ion's final report x ist ranstitted to both ts
President and the Conaress in July 19)70.

In general terms, the Commissioji confirmed both the absence of and
the need for a strongd, vigorous Federal presence to pcroteet the public
from hazardous consutner products. The omission's's findins set out
in sharp tens the shortcomings of past Federal safety efforts.

Federal products safety legislation consists of a series of
isolated acts treating speei ic hazards in narrow product cate-

Onecs. No Govetitiment aneney possesses r'enleral authority to
ban products which harbor reasonable risks or tto require
that consiusser products conform to titillimltti safety stand-
ards.

Such limited Federal autlhritv as does exist is scattered
among many agencies. ,itisdition oier a sinai. category of
prodiets in b'e shared xx as iany as fosr, different depart-iments or agencies. M.[oreover. -here it e'Jts, Federal product
sa fet reg tlation is birdenied ly mieesar procedural oh-
stac]e, ci retunseribed investigative powers, ina adequate and
ill-fittiii" sanctions, bureaucratic lassitude. ti nid administra-



tion, bargain-basement budgets, distorted priorities, and mis-
directed technical resources.

In addition, the Commission found State and local laws to be a
"hodgepodge of tragedy-inspired resl;ones to challenges which can-
not be met by restricted geographical entities."

Perhaps even more significant, however, are the Coimmission's find-
inms that self-interest and competitive fore are nt of themselves
sufficient to influence manufacturers to produce safe products. At-
tempts at self- regulation through industry trade associtaions and
standards ~roups was fond patentlyl inadequate.- Here, the Com-
nission 's findings bear repeating in some detail:

'Competitive forces may require management to subordinate
safety factors to cost consideration, styling, and other marketing
imperatives.

"'Thee is a dearth of factors itotivating producers toward
safety. Only a few of the largest manufacturers have coherent,
articulated safety engineering prornams. Manufacturers' efforts
to obtain data on injuries and on the costs and benefits of design
changes that will reduce unreasonable hazards can be charitable
described as sketch' and sijoradic.

"The consensus principle, which is at the heart of all voluntary v
standards making, is not effective for elevating safety standards.
It permits the least responsible segment of an industry to retard
progress in reducing hazards.

"The protection afforded by various seals of approval is no
better than the technical competence, product-testiig protocols,
and independence of the certifier. When an industry association
awards the seal, or when it is awarded in return for paid advertis-
ing, the seal may' convey' a deceptive implication of third-partv
independence. Consumers appear to attribute to such endorsements
a significance beyond their specific meaning."

There is today no central facility for the systematic collection and
evaluation of injury data. A-nd, for this reason, it is impossible to mea-
sure the true magnitude of product-related injuries or to determine
with confidence what portion of the annual toll of 30,000 deaths or
20 million injuries which are estimated to occur around the American
home are actually caused by unsafe products.

Innumerable individual reports, nevertheless, persuaded the Com-
mission-and have persuaded your Committee-that a significant
number of deaths and injuries are directly attributable in whole or in
part to unsafe consumer products. The Commission's report catalogs
a large number of products which it found, on an ad hoc basis, to
present unreasonable hazards to consumers. These included various
makes, models, or types of: architectural glass, color television sets,
fireworks, floor furnaces, glass bottles, high-rise bicycles, hot water
vaporizers. household chemicals, infant furniture, ladders, power tools,
protective headgear, rotary lawnmowers, toys, unvented gas heaters,
and wringer washing machines. In a section of its report entitled "Un-
finished Business", the Commission went on to list an additional six-
teen products which it believed warranted further safety investiga-
tion. By any standard of measurement, the Commission concluded



"the exposure of consumers to unreasonable consumer product hazards
is excessive."

Rather than propose individual legislation designed to deal with
the product hazards which it had identified, however, the Commission
decided that the Federal Government should abandon its traditional
case by case approach to product safety and consolidate in a single
agency authority sufficient to regulate the full spectrum of products
which are sold to or used by consumers. To this end, the Commission
submitted with its final report legislative proposals to create a new
independent regulatory commission with comprehensive powers to
minimize or eliminate unreasonably hazardous products.

C0u13MITTEE CONSIDERATION

In the first session of this Congress, the Chairman of the committee's
Subcommittee on 'Commerce and Finance, John E. Moss of California,
introduced a bill which substantially embodied the Product Safety
Commission's legislative recommendations. Also, drawing upon the
Commission's report, the President transmitted legislation to the Con-
gress which proposed the establishment of ormnibus product safety
authority in the Federal government.

These two proposals formed the focus of 13 days of hearings before
the Subcommittee on Commerce and Finance which extended over a
four-month period. After 8 meetings in executive session, the Subcom-
mittee unanimously reported a clean bill which represented an accom-
modation between the legislative recommendations of the National
Commission on Product Safety and those of the Administration. This
bill, HR 15003, with certain amendments, was ordered favorably
reported on voice vote by the full committee after 2 days in executive
session.

SlTRUCTUE

All witnesses who testified on this legislation-including virtually
every segment of the manufacturing industry-supported the propo-
sition that the Federal government should assume a major role in
assuring the safety of consumer products. Disagreement among wit-
nesses primarily centered on the organizational structure for regulat-
ing product hazards and the procedures to be employed in the exercise
of governmental authority. Indeed, the most fundamental difference
between the recommendations of the National Commission on Product
Safety and those submitted by the Administration relate to the form
of the governmental agency which is to assume responsibility for pro-
tecting the public from hazardous products.

The Commission had recommended that a new independent federal
agency be established; the Administration had asked that this author-
ity be given to HEW. It was the Administration's plan to build on
the activities, personnel and existing facilities of the Food & Drug
Administration and to reorganize FDA for the purpose of assuming
the additional responsibilities contained in this legislation.

Your committee has decided on the approach recommended by the
National Commission on Product Safety, and, therefore, proposes to
vest comprehensive authority to protect the public from hazardous
)r Ouc in an independent regulatory agency. This decision reflectsthe committee's belief that an independent agency can better carry



out the legislative and judicial functions contained in this bill with
the cold neutrality that the public has a right to expect of regulatory
agencies formed for its protection. Independent status, and bi-partisan
commissioners with staggered and fixed terms, will tend to provide
greater insulation from political and economic pressures than is possi-
ble or likely in a cabinet-level department. The Commission's decisions
under this legislation will necessarily involve a careful meld of safety
and economic considerations. This delicate balance, the committee be-
lieves, should be struck in a setting as far removed as possible from
partisan influence. Also, the creation of a new independent agency,
it is thought, will assure that the regulatory program contained in
this bill will be highly visible to get off to a firm and vigorous start.

The committee's decision to delegate product safety responsibility
to a new independent commission also stems, in part, from a re-

luctance to assign substantial additional responsibilities to FDA in
the face of a series of studies in recent years which have been sharply
critical of the agency's abilities to carry out effectively the responsi-
bilities already assigned to it under existing law. Principal among
these studies are internal analyses: beginning with the so-called
Kinslow report in July 1969 (which offered all analysis of FDA's
consumer protection objectives and programs) ; followed by a depart-
mental review of FDA conducted by then Deputy Under Secretary
Frederic V. Malek completed in December 1969; and ending with the
Pitts Committee review of FDA's "total scientific effort" which was
completed in May 1971.1 Each of these studies identified structural
shortcomings in FDA, citing inadequacies in internal procedures and
organization. Following each study, the prescription has been for
more money and manpower and for reorganization.

There is today evidence that FDA is beginning to take strong,
positive steps to strengthen its regulatory capability. Moreover, the
Department of HEW has recently taken long overdue action to in-
crease the agency's budget.

There is no assurance, however, that the regulatory program for
product safety envisioned in this legislation would be free from orga-
nizational and funding difficulties if the Congress were to assign this
authority to FDA, as suggested. On the contrary, it has been the com-
mittee's experience that when regulatory programs are placed in
Executive Departments which have broad and diverse responsibilities,
the regulatory effort has typically suffered from a lack of adequate
funding and staffing. This has often been the result of the regulatory
program's inability to compete effectively with other deserving pro-
grams within the Department or to gain public attention aind support.
In this regard, it would be difficult to find another Departiment of the

Copies of these studies were submitted in the committee's hearings on this legislation.
The "Kinsow Report" entitled "Report from the Study Group on Food and Drug Adminis-
tration Consoumer Protection Objectives and Programs" appears in the published hearings
at p. 1025 ; the "Malek Report" which is entitled "Analysis and Recommendations: The
Food and Drug Administration Organizational Review ., December 10, 1969" appears
at p. 982 ; and the Ritts Committee report which is entitled "Report to the Commissioner
of Food and Drugs from the FDA Ad floe Science Advisory Committee, May 1971" appears
at p. 9.6. These studies were repeatedly relied on by consumer groups participating in
the subcommittee's hearings as evidence that FDA should not be assigned additional
responsibilities for product safety. These critics also called the committee's attention
to a recent report completed by GAO in April of this year which found a "serious problem
of Insanitary conditions" in food-manufacturing plants. In addition to placing fault on
the manufacturers, it blamed inadequate resources of the FDA and the agency's "lack
of timely and aggressive enforcement action" as contributing to the problem.
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Executive branch whose responsibilities are more broad than HEW's,
or where the internal competition for the Secretary's attention and
for funds is more intense.

PROCEDURES CiOVERNLNG TilE EXERCISE OF FEDERAL REGULATORY AUTHORITY

In addition to the need to establish comprehensive and effective
regulation over the safety of unreasonably hazardous consumer prod-
ucts, there is a need to insure that the procedures relating to consumer
products are fair to both industry and consumers. The Committee
heard extensive testimony from manufacturers and trade associations
documenting some of the potential difficulties that might be faced in
complying with the regulations of a product safety agency. This testi-
mony convinces the Committee that it is essential to establish both an
effective and fair product safety program, impacting to the minimum
extent practicable on the manufacturing process. In addition, an ef-
fective consumer safety program must insure an adequate opportunity
for participation and judicial review by consumers and regulated
industries.

With these goals in mind the committee e has fashioned legislation
which for the first time affords industry and consumer groups an
opportunity to directly Participate in ihe development of safety
standards. In addition' the Consumer Product Safety Commission
created under this bill may, where appropriate, agree to contribute
to the cost of development' of such standards.

Product safety standards or proposed banning rules must be issued
pursuant to the procedures of the Administrative Procedure Act. In
addition, the bill incorporates added requirements for an oral presen-
tation of arguments and the keeping of a transcript in such proceed-
ings. Review by the courts, where sought, would be on the basis of
"substantial evidence" in support of the agency's action, rather than on
the usual rule, which sustains the agency's rule-making action if it is
neither arbitrary nor capricious.

While the Committee has determined that it is essential to include
authority to recall substantially hazardous products and products
which do not meet safety standards from the marketplace, it has pro-
vided for an informal hearing prior to public notification, and a formal
hearing prior to repair, replacenent or refund under these provisions.
Whether to utilize either of the remedies of repair, replacement or
refunds would be at the election of the manufacturer.

Through these procedures the Committee has sought to develop
legislation which will afford effective protection to consumers and
fairness to the industries of the nation.

EXPLANATION OF REPORTED BILL BY SECTION

Fciung ad Purposes
Section 2 (a) contains congressional findings respecting the subject

matter of the bill. These include a finding that-in order to effectively
regulate products distributed in interstate commerce-it is necessary
to regulate hazards associated with products the distribution or use of
which affects interstate commerce. The committee's decision to extend
the reach of this bill to hazards associated with products the distribu-
tion or ue of whih "a ffecs" comnerice has two hases:
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First, that effective enforcement of consumer product safety stand-

ards would be impracticable if the standards applied only to products
in interstate commerce; and second, that the very substantial economic
effects of accidents involving consumer products are by themselves
sufficient to justify Federal intervention without regard to whether
the particular product crosses State lines.

Subsection (b) of section 2 states the purposes of the bill. which are
to protect the public against unreasonable hazards associated with
consumer products, to assist consumers in evaluating product safety, to
develop uniform consumer product safety standards, and to promote
product safety research.

Defiitions

Section 3 defines 13 terms which are to have plnrticular application
under this bill. Several of these are definitions commonly found in
Federal statutes; others are unique to this bill and require special
mention.

The definition of the term "consumer product" delimits the juris-
dictional reach of this bill. Because it is intended to vest omnibus

product safety authority in it single Federal agency, the definition
is broadly stated to include any article which is produced or distributed

for sale to or for the use, consumption or enjoyment of a consumer
in or around a household or residence, a school, in recreation, or other-

wise. Special attention should be paid to the use of the phrase:
"produced or distributed for sale to * * * or for the use of * * * a
consumer." It is not necessary that a product be actually sold to a

consumer, but only that it be produced or distributed for his use. Thus

products which are manufactured for lease and products distributed
without charge (for promotional purposes or otherwise) are included
within the definition and would be subject to regulation under this

bill. Also, products which are primarily or exclusively sold to industrial

or institutional buyers would be included within the definition of

consumer product so long as they were produced or distributed for
vse of consumers.

It is not intended that trie "industrial products" be included within

the ambit of the Product Safety Commission's authority. Thus, your

committee has specifically excluded products which are not custom-

adl/ produced or distributed for sale to or use of consumers. The

occasional use of industrial products by consumers would not be suffi-

cient to bring the product under the Commission's jurisdiction. The

term "customarily" should not be interpreted as intending strict ad-
herence to a quantun test, however. Your eOlulnuittee is aware that

some products which were initially produced or sold solely for in-

dustrial application have often become broadly used by consumers.

If the manufacturer or distributor of an industrial product fosters
or facilitates its sale to or use by consumers, the product may lose its

claim for exclusion if a significant number of consumers are thereby
exposed to hazards associated with the product.

The committee h s also excluded frou' the define ition of consuloeer

product ,ertain product eate lories which are either regulated under

other safety laws or which the Committee has yet to determine should
be subjected to safety regulation of the type envisioned in this bill.

In this grouping are: tobacco and tobacco products, motor vehicles and

inotor vehicle equipment, ecomoinic poisons, firearms arid ammunition,



medical devices and cosmetics. So that there may be no uncertainty as
to the committee's intent with respect to the exclusion of food from
this bill, the term is separately defined to make clear that poultry,
meats, and eggs, and poultry, meat, and egg products are meant to
be excluded. The specific listing of these foods and the failure to list
others should not be interpreted as an intention to exclude some foods
or food products while including others. The committee intends to
exclude from application of this bill all foods within the broad meaning
given to that term in section 201 of the Food, Drug and Cosmetic Act.

There has been some confusion over the intended application of this
bill to mobile homes and the increasingly important problem of mobile
home safety. It is the committee's understanding that the definition
of the term "consumer product" would include any component, equip-
ment, or appliance sold with or used in or around a mobile home. It is
not thought that the term is so broadly stated as to bring the basic
structure of the mobile home within the reach of this legislation. It
is the committee's intent that the Consumer Product Safety Com-
mission to be created under this legislation would have full authority,
however, to regulate all appliances and appurtenances of the house-
hold environment of the mobile home.

In several sections of this bill, private labelers are required to as-sume the same duties and responsibilities as manufacturers. This fol-lows the committee's belief that, if a person holds himself out as
manufacturing a product and as standing behind the product's quality
or performance, it is reasonable to ask him to assume certain respon-
sibilities for that product.

For the purposes of this bill, a "private labeler" is defined to mean
an owner of a brand or trademark which is placed on a consumer
product in lieu of that of the manufacturer's. A product is not con-
sidered to bear a private label, however, if the manufacturer's brand
or trademark also appears on the label.

The term "consumer product safety rule" is defined to include both
a rule which establishes a safety standard, and a rule which declares
a consumer product a banned hazardous product.

The term "hazard" is defined to mean a risk of death, injury, orserious or frequent illness. The phrase "unreasonable hazard" is used
throuriout ti-e bill as a short-form reference to unreasonable risk of
death, personal injury, or serious or frequent illness.

The term "manufacturer" is defined to include any person whomanufactures, assembles or imports a consumer product. As a result,
those engaged in the assembly of a consumer product are subjected
to the same regulatory control as producers of the product. Also, toassure parity of reaulatin, importers re made subject to the same
responsibilities as domestic manufacturers,

Subsection (b) of section 3 provides that common carriers, con-tract carriers, or freight forwarders shall not be deemed manufac-
turers. distributors, or retailers under this bill if the sole reason they
would be considered as such arises out of their receiving or transport-
ing a consumer product in the ordinary course of their business as
carriers or forwarders. Unless excluded, carriers and forwarders
would be swept im in the broad definitions of the terms "manufac-
timrer," "distributor," and "retailers."



Consumer Product Safety Commisson

Section 4 of this bill establishes an independent regulatory com-

mission to carry out the assigned duties and responsibilities to protect
consumers from unreasonably lazardous products. This section imple-
ments the National Commission on Product Safety's recommendation

to create a strong independent product safety authority. In using the
term independent, the committee intends that the agency lie inde-
pendent of the executive department and to he removed as far as
possible from the influence of partisan politics or political control.

Section 4 creates the Consumer Product Safety Commission in the

image of other regulatory commissions which have been created by

the Congress to regulate the essential industries of rail and air trans-
portation, oil and gas production, communications, and the securities
markets. As such, the Consumer Product Safety Commission is made

subject to traditional requirements relating to the appointment and
organization of independent regulatory agencies. For example, to pro-
mote evenhanded regulation, the Commission is to consist of 5 members
selected on a bipartisan basis to serve for seven-year terms. In the
interest of efficiency and good organization, however, staffing authority

is concentrated in the office of the Chairman-subject only to the

general guidance of the Commission.
The committee has incorporated several provisions which depart

from and improve upon traditional agency practice. Because the Com-

mission's Chairman is designated as the principal executive officer

and assigned special powers to control the operation of the agency,
the committee does not believe that the Chairman should serve at the

pleasure of the President. As Mr. Justice Sutherland once noted in
a case involving the attempted removal of a member of the Federal
Trade Commission "[i]t is quite evident that one who holds his office
only during the pleasure of another cannot be depended upon to main-
tain an attitude of independence against the latter's will." Accord-

ingly, section 4(a) qualifies the presidential appointment powers by
requiring that the Chairman, when designated as such by the Presi-

dent, shall continue to serve as Chairman until the expiration of his

term of office as a member of the Commission. Thus, if the President
designates a member of the Commission to serve as Chairman at the

time of his appointment to the Commission, that person shall continue

in office as Chairman for his full seven-year term on the Commission.
The President would not be empowered to designate some other Com-

missioner to serve as Chairman within this period. Also, if the seven-
year term of office runs into another administration, the incumbent

President would not be able to remove the Chairman and replace him

with his own designee.
In order to properly isolate members of the Commission from re-

moval from office at the whim of the executive, section 4(a) states that

members of the Commission may be removed for neglect of duty or

malfeasance in office, but for no other cause. By delineating the bases

for removal, your committee intends to restrict the Preisdent's power

to remove from office to these grounds alone.

Subsection 4(c) states that no person may hold office as a member of

the Commission if he is a member of, or holds any official relation to,

any person engaged in selling or manufacturing consumer products.



Comnmissioners ire also disqualified if they own stocks or bonds in sub-

stantial valuation in a person engaged in selling or manufacturing

consumer products or if they are in any wvay pecuniarily interested in

such person or in a substantial supplier of such person. The committee

recognizes that these re-trictions are severe. It is intended by them to

create a standard for members of the Commission which will assure

that they are their own masters and are known to be such.

These requirements, of course, are in addition to conflict of interest

codes contained in the criminal provisions of title 18 (.see 18 U.S.C.

207). Also, to assure that Cornmis.sioners and principal agency em-

ployees carry out their responsibilities vigorously and without

compromise, this section makes it unlawful for any member of the

Commission or individual employee who receives c,)mpen-ation at a

rate in excess of GS 14 to accept employment or compensation from

any manufacturer subject to this act for a period of one year after

terminating employment with the Commission. This restriction is

intended to assnre that persons will not seek employment with the

agency or use their Federal office as a means of subsequently gaining

emplovinent in the regulated industry or as a means of acquiring

members of industry as future clients.

l odo,, f ,\iety Isl fox iatiov ind Research

Section 5 directs the Commission to maintain an injury information

clearing house to collect, investigate, analyze. and disseminate infor-

mation relating to the causes and prevention of death, injury, and

illness associated with consumer products. The Commission is also

directed to conduct such accident investigations and studies as it con-

siders necessary to this function.

The -nommitee expects tbat, in the exercise of its responsibilities

under this section, the Commission will develop the means to monitor

accident occurrences throughout the United States, to deter-

mine whether they are product related and to measure the severity of

the injury caused. Information which discloses that a product may be
hazardous roust be promptly transmitted to the manufacturer. In this

regard it is expected that responsible manufacturers, once notified of

the dangers attendant to their products, will act to correct the prob-
lem without requiring governmental action.

It is recognized, of course, that the powers given the Commission to

collect and analyze injury data far exceed the abilities of any single

manufacturer or industry association to acquire information concern-
ing the accident experience associated with their products. Private in-

dustry however, should not rely totally on the Government to discover

product hazards. Each manufacturer has today and should continue

to have the responsibility to assure through testing and other inde-
pendent means that his products are free from defect or hazard and

are properly designed for the use for which they are intended or
applied.

Section 5(b) authorizes the Commission to conduct research, stud-

ies, and investigations on the safety of consumer products; to test
products and to develop safety testing methods and testing devices;

and to offer training in product safety investigation; and to assist

others in the development of safety standards and test procedures. This

authority is designed to give the Oinmission the means of identifying



hazards before consumers are exposed to them. The application of
modern technology makes possible sophisticated analysis of product
design and testing for product degradation so that potential accidents
may be foreseen and avoided. And such analyses may well provide
a proper basis for regulatory action without awaiting an accumula-
tion of accident statistics of the maimed and injured.

The Commission is given broad authority to make grants and enter
into contracts to conduct any of these functions. Where the contribu-
tion of technical assistance or financial aid is more than minimal, such
contracts, grants or other arrangements must provide that the rights
to all in formation, processes, patents, and other developments result-
ing f"om any research and development activities must be available
to the public without large on a nonexclusive basis. Nothing in this
section is intended to deprive the contracted party or grant recipient
from any patent, patent application, or invention which he may have
had prior to entering within the arrangement with the Commission.
Subject to this qualification, it i5 intended that all information de-

veloped under these grants would be freely anti fully available to the
public.

Public Disclosure of Information

If the Commission is to act responsibly and with adequate basis, it
must have complete and full access to information relevant to its
statutory responsibilities. Accordingly, the committee has built into
this bill broad information-gathering powers. It recognizes that in so
doing it has recommended giving the Commission the means of gain-
ing access to a great deal of information which would not otherwise
be available to the public or to Government. Much of this relates to
trade secrets or other sensitive cost and competitive information. Ac-
cordingly, the committee has written into section 6 of the bill detailed
requirements and limitations relating to the Commission's authority
to disclose information which it acquires in the conduct of its responsi-
bilities under this act.

Subsection (a) makes clear that nothing in this act shall be deemed
to compel the Commission to disclose information which would not
otherwise be available to the public under the Freedom of Informa-
tion Act (5 U.S.C. 552 (b) ). There is one exception to this requirement.
The Freedom of Information Act would not require a Federal agency
to permit public access to investigatory files compiled for law enforce-
ment purposes. Section 25(c) of this bill qualifies the Commission's
authority to deny access to investigatory files by making accident in-
vestigati'ons specifically available to the public so long as they do not
identify injured parties or attending physicians (unless a release is
obtained from such persons).

Subsection (a) (2) contains an absolute prohibition against the Com-
mission's disclosure of trade secrets and other information referred to
in section 1905 of title 18-except to other officers or employees con-
cerned with carrying out responsibilities under this act or when rele-
vant in any proceeding under this act. The committee intends that the
term "trade secrets" shall be given the same judicial construction as
that term has acquired under 18 U.S.C. 1905. Accordingly, for the pur-
poses of section 6 of this act, a trade secret means "an unpatented,
secret, commercially valuable plan. appliance, formula, or process,
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which is used for the making, Preparing, compounding, treating, or
processing of articles or materials which are trade commodities." I

Before disseminating any information which identifies the manu-
facturer or private labeled of a product, the Commission is directed to
give the manuf acturer or private labeler 30 days in which to comment
on the proposed disclosure of information. This procedure is intended
to perit the manufacturer or private labeler an opportunity to come
forward with explanatory data or other relevant information for the
Commission's consideration. There is no intention that the Conmie-
sion be required to include a manufacturer's or private labeler's ex-
planation in the materials which it determines to disseminate at the
end of the 30day period. This was suggested to the committee and
rejected

The committee recognizes that the Commission has a responsibility
to assure that the information which it disseminates is truthful and
accurate. Where it is discovered that the disclosure of information has
been inaccurate or misleading and reflects adversely on the safety of
a consumer product or the practices of any manufacturer, distributor,
or retailer of the product. the Commission is directed to publish a
retraction in a manner similar to that in which the original disclosure
was made. It is intended that a retraction receive at least the same noto-
riety as the original disclosure. Accordingly, if the Commission had
publicly released information to the news media which was inaccurate
or misleading, the retraction must also be released to the news media
and not simply placed in the Federal Register. By requiring that the
Commission publish its retraction in a manner similar to that in which
theioriginal disclosure was made, the committee does not intend to
limit the Commission to these means. There may be circumstances
where equity requires fuller disclosure of the Commission's mistakes
in order to repair the damage to any manufacturer, distributor, nr
retailer of the product which may have resulted from publication of
the inaccurate information.

The Commission is not required to give prior notification to manu-
facturers of any information which may be disclosed with respect
to a product for which an action has been brought under section 12(relating to imminently hazardous products) or a product which the
Commission has reasonable cause to believe is in violation of section 19.
The Commission also need not notify manufacturers and await the
tolling of the 30 day period prior to the disclosure of information
in the course of or concerning an administrative or judicial proceeding
under the act.

Consumer Product Safety Standards
Section 7 authorizes the Commission to promulgate mandatoryconsumer product safety standards where it finds that such standards

are reasonably necessary to prevent or reduce an unreasonable hazardto the Public associated with a consumer product. These standards may
prescribe requirements relating to the performance, composition, con-
tent, design, construction, finish, or packaging of a product or prescribe
requirements relating to the labeling of a product. Safety standards

qI e onere Union of United Sta . VeteransA" iitoio3iF ~e.St
1 9), . Unted States e rt. Norwei an Nitron put 7

United States Tariff Comm., 6. id 491, 495 (1925).
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may contain any combination of these requirements which the Coi-

mission determines is necessary to prevent or reduce the hazard to the
public.

Section 7(a) contains the statutory admonition that, where ci er

feasible, a standard must be expressed in terms of performance re-
quirements. Your committee has expresed a strong preference for
performance standards in the recognition that such standards permit
industry to make the fullest use of its technological resources in meet-

ing safety requirements. Mandatory standards which prscribe per-
formance requirements can often be expected to foster rather than stifle
competition. Your committee expects that the Commission will ex-

ercise its authority to establish standards relating to a product's
composition, content, design, construction, finish, or packaging only
in circumstances where it is persuaded that it would not be feasible to
establish performance criteria.

It should be noted that the ('onuission's auLhority to promulgate
standards under this bill is limited to instances where the hazard as-
sociated with i consumer product presents an unreasonable risk of

death, injury, or serious or frequent illness. Your committee has not
included a definition of "unreasonable hazards" within this bill. Pro-

tection against unreasonable risks is central t, many Federal and State
-afetY statutes and the courts have had broad experience in interpret-

ing the term's meaning and application. It is generally expected that

tie determination of siureasonable hazard will invohle the Commis-
sion in balancing the probability that risk will result in han aid the
gravity of such harm against the effect on the product's utility, cost,
and availability to the consumner. An unreasonable hazard is clearly

one which can be prevented or reduced without affecting the product's
utility, cost, or availability; or one which the effect on the product'
utility, cost or availability is outweighed by the need to protect the

public from the hazard associated with the product. There should be
iio implicationl however, that in arriving at its determination the Coin-
mission would be required to conduct and complete a cost-bnefit
analysis prior to promslgatiiig standards under this act. Of course, no

standard would be expected to impose added costs or inconvenience

to the consumer unless there i, reasonable assurance that the frequ1ent'y
or severity of injuries or illnesses will be reduced.

Procedures for the Development of it Cossmiec Prot/ittt Safety

Stacard

Section 7 contains detailed procedures for the development of con
sumer product safety standards. Briefly stated, your committee has

attempted to outline a process which makes maximum use of the exper-

tise a ;ailable in the private sector and permits maximum paicipa-
tion by industry and consumer interests in time standard-setting proc-

ess, while at tle same time reserving to the Commission that measure

of discretion and authority necessary to permit it to efficiently and
effectively carry out its responsibilities.

i it/atiw of tie Ntaudai-d-,Iok/ng Process

IA proceeding to develop a consumer product safety standard is

initiated by publication of notice in the Federal Register which: (1)
identifies the product and the nature of the hazard associated with it;
(2) states the Comlnissi.o's determination that u consumer product

H Rept 1153,92-2- 5



safety standard is necessary to prevent or reduce the hazard; (3) i-
eludes information respecting any existing standard which may be
relevant; and (4) invites interested persons to come forward within
30 days with an existing standard suitable to be proposed as a consumer
product safety standard under this act or to offer to develop a proposed
consumer product safety standard to deal with the product hazard.

The notice is required to state a development period within which
the Commission must receive final recommendations from any person
whose offer to develop a standard is accepted. The Commission is to
allow 150 days for the development of a recommended standard
unless, for good cause, it finds a longer or shorter period is appropriate.

Subsection (c) would permit the Commission, in lieu of accepting
an offer for the development ofa standard to publish an existing stand-
ard which it finds would adequately prevent or reduce the hazard asso-
ciated with the product if promulgated as a Federal consumer product
safety standard under this act. There are, of course, many thousands of
existing standards which have been issued by a multitude of public
and private organizations and agencies. Many of these relate to con-
sumer product safety. In some cases an existing voluntary standard
may be entirely adequate to prevent or reduce an unreasonable hazard
associated with a product, but is ineffective in protecting the public
because it is not widely accepted by industry or because the promul-
gating agency or organization lacks authority to require adherence
to its terms.

Except in circumstances where the Conmission determines that
an existing standard would satisfactorily prevent or reduce the hazard,
the Commission is required to accept an offer for the development
of a standard made by an offeror which it determines is technically
competent; is likely to develop an appropriate standard within tle
required period; and is willing and able to comply with certain regu-
lations relating to procedures for the development of the standard.
The requirement of technical competence contemplates that an offeror
may be called upon to demon-trate his expertise and capability to
carry out the undertaking to develop the proposed standard. It is not
intended to require that an offeror have past standards-writing expe-
rience or particular knowledge of the product for which the standard
is to be developed. It is anticipated that universities and research labo-
ratories could be found technically competent even though they may
have had no experience relating to the product to be regulated.'

Subsection (d) makes it mandatory that the Commission accept an
offer to develop a proposed standard in order to assure that, in the
first instance, private standard-making organization or technical
committees as well as consumer groups and other public and private
agencies will have an Opportunity to prepare a proposed solution to
the problem. If the Commission accepts an offer for the development
of a standard, it may agree to contribute to the offeror's cost. It is
expected that the Commission will exercise its, authority under this
section to provide assistance to consumer organizations or groups
which are less likely to he alule to bear the costs of standards develop-
unent than are industrial trade organizations. Also, in instances where
an offer from a technical committee or standard-writing organization
is accepted, it is contemplated that the Commission I-ond1 have author-
itv under this section to limit its contribution to such of the offeror's



costs as are attributable to assuring adequate participation by public
representatives in the development process.

Subsection (d) (3) directs the Commission to, adopt regulations
to assure that offerors whose offers are accepted proceed fairly and
openly in the development of the standard. To a lare measuie, these
regulations parallel requirements which the Administrative Proce-
dure Act (5 T.S.C. 551 et seq.) irescrihes for Federal aazencies.
Accordingly, the regulations require the offeior to provide notice
and opportunity for interested persons to participate iii the devlop-
ieat process: to keep public records showing the course (if the stand-
ards development and any information submitted to the offeror which
relates to the development of the standard or other matter relevant
to the evolution of the standard. Such regulations uust also provide
that the standards recommended for promnuogation he suitable: hbe
supported by test data or such other (documentation is the Commissio
may reasonably require; and. in appropriate cases, that they con-
tain suitable test methods for determining compliance with the stand-
ard. Each offeror must permit tie Commission anl the ('omptroller
General access to any books or records which are relevant to the
development of the standard or to tle expenditure of aiv ciintribu-
tion made ly the Cominmission to the standard', development.

Co0m ;s.;oi Derelopmi of a l oji,op,,d d,ic/,d

Section 7(e) imposes restrictions oin the ability of tli Commission
to proceed independently to develop a proposed standard once it has
accepted an offer for its development. The committee has imposed
these limitations in order to avoid dlp1ication and to lelp> assiue that
a proposed standard sidinitted 1yv an offeiror will e virivel serious
consideration and will not be ie;)lilv discaled 1,Y the Commission
in favor of its owl solutions to the problem.

Under subsection (e) (2). if the Commission accepts an offer to
develop a standard, it may not, drii, " the development period, de-
velop proposals for sich standard itself or oitiact vitli third parties
for the development of silh a standard. The Ci O,iissioi is also pro-
hibited from publishing a promised rule apllicalli to the same hazard
associated ivith the prohwt diiiintig this period. Silbsectii n (e) (2)
should not be interpreted, however, as preveitin.g" the Comnission or
its staffv-while awaiting" the suhliision of recmieviided salards-
from developing or acquiuiiia" the technical ,apahility iicessa-y to
properly evaluate the stail dards recomiiiiended to it.

If the Coimmissi n determines that no offeror is making satisfac-
I ory progress, it may proceed to develop itc owin proposals or contract
ivith third parties for that purpose. It is hoped that this action will
prompt a iI offer-or to iove moire diiiagently to develop a recomeded
standard within the period allied for its devilolmuit. If. however ,
the ('oinission deteriiiis that io offeror is ahe or willing to con-
tinue satisfactorily to develop the standard, tle ('omiiiiiissiii auiy end
the development period anid imediately poblisli a piioposed product
safety ruh applicable to the ro,hiet hizard iith which the standard
was to have dealt. This proposed rile mav take the fomum either of a
1iroposed standard or rule declaril ug tile pi-oduct a blamed hazardous
product.



Publication of Proposed Rule

Section 7(f) mandates that the Coumission act within 210 days after
publication of the original notice initiating aI proceeding for the
development of a standard to (1) withdraw the notice of proceeding,
or (2) publish a proposed rule which either proposes a consumer
product safety standard applicable to the product or proposes to
declare the product a banned hazardous product. The Commission may
extend the 210 day period for good cause shown.

Banned Jlazardons Products
Section 8 grants authority to the Commission to administratively

ban hazardous consumer products if it finds that, the product presents
an unreasonable, hazard and that no feasible consumer safety standard
would adequately protect the pnblie from the hazard. Section 9 (a) (2)
requires that these findings must be affirmatively made and ineorpo-
rated in airy adopted rule which declare" a product to be a banned
hazardous coismner product. The Commission need not attempt to
first develop a proposed standard to deal with the hazard under sec-
tion 7, but may proceed directly to ban a hazardous product. Inter-
ested persons may obtain judicial review under section 11 of a banning
rule and mar thereby require the Commission to support with substan-
tial evidence its fin(iig that no feasible standard would adequately
protect the public.
Sln/ ts ;.ri /ce Po,, tlu . , I ppl/sciA, to Prooigation of Cop.suiner

Product 'afety Rul1es1
Section 9 requires the Cominission to act to either adopt a final rule

or withdraw the proposed rule within 60 days of publication of any
proposed consumer product safety rule under this act. If the Coinns-
siojn determines to w ithd raw the l'roposed rule, it must find that with-
drawal is in the public interest, or that the proposed rule is not reason-
ably necessarI to prevent or reduce the hazard associated with the
Iroduct. The 60(-dv period may be extended by the Commission for
good cause shown.

Consumer product safetv rules lder this bill are to be promulgated
Il(isliaiit to section 558 of title ", of the United States ('ode. The com-mittee has ((mdified the informal rIeniaking procedures of the Ad-
iniistrative Procedre Act IY requiring that the Commission give

interested persons am olporil mitv for the oral presentation of views,
data, or argminents in addit ion to l'oidioii aim opportunity fmr the

siuission of written comments. Also, a transcript imst be kept of this
proceeding to assure that tIme views of participating, par-ties will be
preserved and available to a reviewing count under section 11.

Tn traditional agency rnleiakin, it is discretionary with the
a-ency whether to psrov ide an oral Ieralu in uider section 553 of title
5. Your committee has decided to remove that discretion and make
ii id itor 'v that interested person s le afforded an opportmity to
orally present argninients to the Commission. I1 so doing, the Coin-
oitte sought to reach an accommodation between the i iformnal re-
psiu'riruets 0if section 558 aid the formal trial type procedures of
section. 556 md 557 of title 5. The in fornial procedures were not
loihought to provide the desired opportunitv for iiterested parties to

liiiticipalie in the Collii ssion's rilemaknu, proceeding the formal,on the other iand, were thought to unduly involve the Commission



in adjudicatory procedures inappropriate to the essentially legislative
nature of the rulemaking procedure. The committee has accordingly
crafted an administrative procedure to be employed in this bill which
it believes will maximize opportunities to participate in the rule-
making proceeding without unduly entangling the Commission in
trial type procedures.

Consumer product safety rules are required to express the nature
of the hazard the rule is designed to prevent or reduce and state the
rule's effective date. Rules are required to take effect not nore than
180 days from the date issued unless the Commission finds for good
cause that a later effective date is in the public interest. Consumer
product safety standards may be made applicable only to consumer
products which are manufactured after the (late a standard is promul-
gated. Thus the Commission could not establish a retroactive
effective date for any consumer product safety rule which embodies a
product safety standard. Rules declaring at product to be a banned
hazardous consumer product, however, may apply to products of new
manufacture or to products already distributed in commerce.

In detennining whether to promulgate a final consumer product
safety rule the Commission is directed to consider all relevant data
available to it including the results of research, development, testing,
and investigation activities. The Commission is instructed to make
appropriate findings to be included in any final rule with respect to
(1) the nature and degree of the hazard, (2) the approximate number
of consumer products or types or classes of consumer products which
are to be made subject to the rule, (3) the public need for the consumer
products which are to be subject to the rule and (4) the Probable effect
ouf the rule upon the utility, cost, or availability of such product.

As a condition precedent to issuing a consumer product safety rule,
the Commission umst make findings that (1) the rule (including the
effective date) is reasonably necessary to prevent or reduce an unrea-
sonable hazard to the public and (2) the promulgation of the rule is
in the public interest. In instances where the rule declares a product
to be a banned hazardous product, the Commission must make an
affirmative finding that no feasible consumer product safety standard
would adequately protect the public.

Amendment tnd Revocat/oa of Co-seouer Product Safety Rdes

Under section 9(e) the Commission is permitted to adopt rules
,niending- or revoking anv consumer product safety rule which it has
promulgated. An amendment or rel ocation must take effect within 180
days unless the Commission extends the period for good cause. If
the amendment involves a material change in a consumer product
safety rule, the Commission must observe time full procedures required
for the promulgation of rules contained ii sections 7, 8, and 9. For
example, where the Commission proposes to make a material amend-
ment in a rule which embodies a consumer product safety standard,
it must publish notice under section 7 and invite interested persons to
offer to develop ain amended standard. In instances where the Con-
mission proposes to re-oke a rule, it must provide an opportunity for
the oral presentation of views, data, and arguments and for written
submissions in accordance with the provisions of section 9(a) (2). A
rule may only be revoked if the Commission determines that the
rule is no longer reasonably necessary to prevent or reduce the hazard.



Persons adversely affected or ally consumer or consumer organiza-
tion may obtain judicial review under section 11 of any rule which
materially amends or revokes an existing consumer product safety
rule.

Petition by Jutcrested Parties for, Conswner Product Safety Rules

Section 10 establishes a mechanism for interested persons to petition
the Commission to commence a proceeding to issue, amend, or revoke
a consumer product safety rule. The right to petition agency action is,
of course, fundamental and already a p art of the Administrative
Procedure Act (5 U.S.C. 553{e)). This section would add to that
privilege by requiring the Commission to explain its reasons if it
determines to deny the petition. _s a result, interested persons are
given a means of requiring the Commission to explain the basis for
inaction with respect to a particular product or class of consumer
products.

Judicial Rev;eu of Consume? Podurt Safety Rules
Section 11 provides a procedure under which any person adversely

affected by a consumer product safety rule or any consumer or
consumer organization may obtain judicial review of the rule upon
application to a T.,. court of appeals within 60 days following
promulgation of the rule. The reviewing court. upon application of
the petitioner, may order the Comimnissios to adduce additional data,
views, or arguments. Colmlmission rules are to be overturned unless
each of the findings which the omissionin is required to make under
section 9(c) is shown to be supported by "substantial evidence" on
the record taken as a whole. Thus, although the Commission's rule-
making proceeding is permitted to follow the informal procedures
of section 552 of title 5 of the U.S. Code (subject to the further
requirement that the Commissioi afford an opportunity for the oral
presentation of views, data, and ar"uments) its determinations are
subjected to the stricter standard of review that is normally reserved
for formal agency proceedinzs tinder sections 556 and 557 of title 5.

.udicial revietiw under this section is in addition to. not in lieu of,
other legal rights or reiiedies. Accordingly, this section should not be
interpreted as abridging iii any wty a .person's right to collaterally
attack a product safety rule to'the ex-dent otherwise provided by law
in civil or criminal proceedings brought a after the expiration of the
60-dav period. Nor should the faihlue to subject otier Commission
rules or orders to review ntlder tiis se'tion be read as derogating from
customary rights of iuidicial ire itt of sc,h rules and orders which
are made available tider applicalh, provisions of the Administrative
Procedure Act (5 U.S.C. 70_0(;).

Imminent lazcard,
Section 12 gives the commissionon imergene'v authority to deal with

hazardous products which present :11 immnent and unreasonable risk
of death, serious illness, or severe personal injury. In such circum-
stances the (omuiIinisi miiaV file :1i action in 'IT.S. district court to
seizc and condemn the offeinding roduict andi may bring an action
against any manufacturer, (listriluutor, or retailer of the product for
such equitable remedy as may be necessary to adequately protect thie
Pulic from the hazard.



The district court is granted authority to issue mandatory orders
requiring notification to purchasers known to the defendant, to require
public notice, recall, repair, replacement, or repurchase of such prod-
oct. The Commission may request and the comt may order any com-
bination of these remedies.

In determining whether to initiate an action and what type of
equitable relief to request, the Commission may consult with the
Product Safety Advisory Council which is established under section
28 of this bill. The Council is authorized to conduct such hearings or

offer such opportunity for the presentation of views as it may con-
sider necessary or appropriate. In light of the emergency nature of
the proceeding, however, the Council is required to submit its recom-
mendations to the Commission within one week. It is to be emphasized
that the Commission has complete discretion whether to consult the
Council and its failure to seek advice shall not in any way affect the
validity of a proceeding under this section.

In appropriate cases, the Commission is required to initiate a pro-
ceeding to promulgate a consumer product safety rule applicable to
the product concurrently with the filing of an action with the court
under this section or as soon thereafter as may be practical. If the
hazard is of a type which would not reasonably be corrected by a
safety standard or by banning the product, the Commission would
not be required to initiate such a proceeding.

Xe w Products

Section 13 gives the Commission rulemaking authority to establish
procedures requiring manufacturers of new consumer products to
furnish notice and a description of the product to the Commission
before its distribution in commerce. The term "new consumer product"
is defined to mean any consumer product which incorporates a design,
material, or form of energy exchange which (1) has not previously
been used substantially in consumer products awl (2) as to which there
exists a lack of information adequate to determine the safety of the
product.

This section is designed to provide the Commission with a means of
keeping abreast of new products entering the market place so that it
can head off imminently hazardous products in the courts or promptly
institute a proceeding to ban or develop standards for products which
it determines are unreasonably hazardous. It is not intended that the
Commission's rulemaking powers under this section be used to require
premarket clearance of new consumer products. Thus, the Commission
would not have authority under this section to require a manufacturer
to postpone distribution of a new product until the Commission has

had an opportunity to run tests on the product or make an analysis of

its potential for harm.

Product Certification and Labeling

Section 14 provides that manufacturers (including importers) and
private labelers of products subject to safety standards shall issue
certificates which certify that their products conform to all applicable
consumer product safety rules. Your committee has determined to re-
quire private labelers who distribute a product as if it were their own,
to assume the same responsibilities with respect to certification that
this section would impose upon a manufacturer of the product.



Certificates are to be issued on the basis of actual tests conducted of
each product or upon a reasonable testing program, and shall state the
name of the manufacturer or private labeler issuing a certificate and
include the date and place of niauufacture. The citificate must ac-
company the product or be otherwise furnished to any distributor or
retailer to whom the product is delivered. Your committee does not
intend to require that the certificate accompany delivery of each item.
Where it is reasonable and appropriate to certify ain entire production
inn, or batch or group of products based upon a reasonable testing
program, the certificate may apply to the entire production run, batch,
or group of products and may be furnished to the distributor or re-
tailer together with a bill of lading (or otherwise) at the time the first
product from the production run, batch, or group is delivered to the
distributor or retailer. For some products it may be possible to certify
an entire model year; for others, testing results would be valid for only
a single day's production.

The committee understands that an original shipment is frequently
divided in the course of its distribution and portions of the shipment
will end up in the possession of more than one retailer. In these circum-
stances, manufacturers, importers, or private labelers would not be
expected to issue original certificates to each distributor or retailer. It
would satisfy the requirements of this section to deliver a copy of the
certification to any larty within I lie distribution chain to whom the
product is delivered.

Under subsection (1)), the Conitiission is given rulemaking author-
ity to prescribe reasonable testing programs upon which certification
oust be based. Ii this connection it is the committee's intention that
the Commission would adopt, rules which establish testing criteria or
metliods for testing products and the results to be achieved therefrom.
Your committee does not intend that this rulemaking authority be
used by the Commuission to require manufacture s to obsermve specified
rodution techniques or manufacturing practices in tile mannfac-

tmie or assembly of products.
Section 14(b) (2) gives the Commission authority to prescribe rules

applicable to certification where there is more than one manufacturer
of a consumer product. This was thought necessary because, in an at-
tempt to reach the fullest range of persons engaged in the production
of a consumer product, the bill dclines time proce,s of manufacture to in-
elude the assembly or production of a product or any of its component
parts. In the case of certain electrical products, therefore, it would be
common for several manufacturersr" to have participated in thie pro-
duction of the product. In such a case it is expected that the Commission
could designate ome or more such manufacturers as thie manufacturer
required to issue a certificate uider paragraph (1) of this subsection
and could provide that other manufacturers of the product would be
relieved of the requirement of issuing a certificate or seeing to it that
a certificate accompanied delivery of the product or component. The
Commission would have the same authority in cases in which there is
more than one private labeler of a product.

Sumsetion (e) of this section hermits tile Conmmission to prescribe
rifles which may require any conisumier product to be labeled with the
date and place of manufacture and contain suitable identification of
the manufacturer or private labeler. The Commission is given author-



ity to specify the form and content of such labels and, where prac-
ticable, to require that they be permanently marked on or affixed to
the consumer product. Where products are subject to applicable prod-
uct safety standards under this act, the Commission also may require
that labels certify that the product conforms to all standards and spec-
ify those standards which are applicable to the product.

The committee recognizes that there may be circumstances where
open dating of particular types or classes of consumer products may
create special economic hardships, or cause a restruction of marketing
techniques which may unduly affect the cost and availability of the
product. In appropriate cases, therefore, it is expected that the Com-
mission would permit manufacturers and private labelers to express
in code the date of manufacture and other labeling information. Infor-
mation which may be required by the Commission under this section
is intended among other things to facilitate product identification in
connection with a notification and recall under section 16 or pursuant
to court order under section 12. Accordingly, if the Commission per-
mits the required information to be expressed in code it should make
certain that consumers and persons within the distribution chain, once
supplied with the key to the code, will have no difficulty in decifering
its meaning. In this regard, manufacturers and private labelers who
use coded information may be required to assume added responsibil-
ities to assure that adequate notice is given in the event recall of their
product proves necessary.

Notification and Repair, Replacement, or Refund

'Section 15 would require that every manufacturer of a consumer
product which is distributed in commerce and every distributor or
retailer of the product notify the Commission on obtaining informa-
tion which reasonably supports the conclusion that the product (1)
fails to comply with an applicable consumer product safety rule, or
(2) contains a defect that could create a substantial product hazard.
A manufacturer, distributor, or retailer is relieved from this obligation
if he has actual knowledge that the Commission has been adequately
informed of the defect or failure to comply.

If the Commission, based upon information which it receives from
manufacturers, distributors, or retailers or on any other information
which it may independently acquire, determines that a product pre-
sents a substantial hazard and that notification is required in order
to adequately protect the public, it may order the manufacturer or
distributor or retailer of the product to give public notice of the de-
fect or failure to comply and require that notice be mailed to known
customers and persons within the distribution chain. The Commission
may specify the form and content of any notice required.

It is contemplated that a Commission order requiring public notice
may, in appropriate cases, include a requirement that the manufac
turer, distributor, or retailer purchase broadcasting time or buy ad-
vertising space in magazines or newspapers. While broadcasters and
other media may wish to make time and space available without
charge, there is no compulsion that they do so. Nor is it intended that
broadcasters or news media be required to sell time or space in order to
facilitate public notice under this section. A manufacturer, retailer,
or distributor who is ordered to purchase broadcasting time, but is
unable to do so, would be deemed to have complied with the Commis-



sion's order so long as lie exercised good faith in attempting to carry
out the Commission's directive.

It should be noted that manufacturers, distributors, and retailers
may only be required to mail notice to customers who are known to
them. This is intended to mean customers of whom they have actual
knowledge. Thus, the Commission would not have authority to require
a manufacturer to comih the files of itG retailers to learn the names of
customers who have purchased the product.

In order to compel notification under this section, the Commission
must afford interested persons an opportunity to orally present their
views in addition to affording them the opportunity tn make written
presentations. Like the administrative procedures contained in section
9, this marks a departure fro traditional informal rulemaking
authority.

Section 15 (a) deities the ter -stiihtalnti:dl product hazard" to mean
a defect which because of the pattern of defect, the number of defective
products distributed in commerce and the severity of the risk or other--
wise, can be determined to pose a substantial hazard to the public. This
definition looksto tle extent of the public exposure to the hazard. A few
defective products will not normally provide a proper basis for com-
pelling notification under this section.

Section 15(d) permits the Conimission to order a manufacturer, dis-
tributor, or retailer to take remedial action with respect to the product
if the Commission finds both that the product presents a substantial
hazard and that it is in the public interest to order such action. The
Commission must afford interested persons an opportunity for a hear-
in in accordance with section 554 et seq. of title 5 of the United States
Code before it may order remedy of the product defect or failure to
comply. Thus, before being compelled to take remedial action, manu-
facturers, distributors, a ld retailers may avail themselves of the pro-
cedural safeguards available under the formal adjudicatory procedures
of the Administrative Procedure Act.

If the Commission orders that remedial action be taken, the person
to whom the order is directed may elect whether to (1) bring the prod-
uct into conformity with the applicable rule or to repair the defect
in such product; (§) replace such product, or (3) refund the purchase
price of such product-less a reasonable allowance for use in certain
cases. When the Commission orders more than one person to take ac-
tion, it may specify which of those persons shall be entitled to elect the
remedies listed above. It is expected that in the exercise of this author-
ity thie Commission give consideration to where the ultimate legal re-
splonsibility for the defect or failure to comply may lie. The authority
to issue multiple orders under this section is designed to allow the Com-
mission to order retailers of a product to take action to remedy the
product defect or failure to comply, vilile permitting the manufac-
turer to determine whether remedy'shall take the form of repair, re-
placement, or refund.

A manufacturer, retailer, or distributor ordered to take remedial ac-
tion under this section may be required to submit a plan satisfactory to
the Commission which sets forth the action he intends to take in com-
pliance with the Commission order. This is intended to give the Com-
mission authority to supervise the remedy of the hazard associated
with the product so as to disallow intentled repairs which do not in
fact prevent, or sufficiently reduce it.



The Commission is also authorized to specify which persons are
to receive refunds where that remedy is elected. This would permit
the Commission to control not only who will be entitled to refund
but also what proof of claim must be made in order for a person to
recover the purchase price. Accordingly, the Commission is intended
to have authority to specify whether present owners or only first pur-
chasers are entitled to refund and whether the product must be tendered
or whether the sales slip or some other proof of purchase or own-
ership must be made. The Committee has decided against an absolute
requirement that consumers must tender products in order to be
entitled to the refund in favor of this more flexible approach. The
Committee was concerned that, in some instances, to require the
tender of the product might unduly expose consumers and persons
within the distribution chain to the hazards associated with the pod-

uct. Also, the offending product may no longer be in a form which
would allow its tender.

Consumers who avail themselves of the remedy provided by Com-
mission order shall not be charged and must be reimbursed for any
reasonable and foreseeable expenses incurred in availing himself of
the remedy. The Commission is given authority to require any manu-
facturer, distributor, or retailer to reimburse any other person in the
distribution chain for his expenses in carrying out the Commission's
order. While it, is expected that the Commission in the exercise of this
authority will most commonly order those at fault to reimburse others
for their expenses, it is contemplated that the Commission would
have the authority to place this obligation on the person most able
to bear the cost where equitable and other considerations appear to
warrant such action in the public interest. In this area, general rules
are neither appropriate or feasible. The Commission would be expected
to exercise this power on an ad hoc basis taking into account the
individual circumstances of each case.

Inspection and Record keeping

In pursuance of the act's purpose of protecting the public health
and safety, section 16 grants the Commission broad authority to col-
duct on-site inspections of any factory, warehouse, or establishment in
which consumer products are manufactured or held in connection with
their distribution in commerce, or to enter and inspect any conveyance
being used to transport consumer products. Such inspections may ex-
tend to aiy portion of any premises or facility which may relate to the
safety of such products.

Inspections tinder this section may be conducted of any factory,
warehouse, establishment, or conveyance in which consumer products
are manufactured or held whether or not those consumer products are
subject to an applicable product safety rule. The Commission is in-
tended to have authority under this section to conduct periodic or
random inspections in addition to inspections for cause. In the early
stages of this program, however, it is expected that the Commission
in murshalling its resources will place primary emphasis on inspections
to test for compliance with applicable standards and concentrate on in-
stances where it has reason to believe that the methods, tests, or prone-
dures related to the manufacture and storage of a product may not be
adequate or reliable.



Inspections are required to be conducted at reasonable times, in a
reasonable manner, and are to be completed with reasonable prompt-
ness. By so conditioning the time, scope, and length of inspections, the
committee has sought to allay manufacturers' fears that the inspec-
tion process may be used as a harassing technique or otherwise abused.

Section 16(b) gives the Commission authority to require manufac-
turers, private labelers, or distributors of consumer products to estab-
lish and maintain such records, make such reports, and provide such
information as the Commission may reasonably require for purposes
of implementing this act or to determine compliance with applicable
rules or orders. It should be noted that this authority does not extend
to retailers who are not, also manufacturers, private labelers, or dis-
tributors (,as defined in section 3 of the bill). Such persons have been
excluded by the committee in the belief that mandatory customer
recordkeeping requirements could prove unduly burdensome for a
large number of small retailers and could materially add to the costs
of consumer products. Manufacturers, of course, are free to develop
such arrangements with their retailers as they may believe are neces-
sary to facilitate the efficient and economic recall and remedy of defec-
tive and nonconforming consumer products. Such arrangements will
remain a matter of private agreement.

Records required to be established and maintained by the Commis-
sion must be made available for inspection upon request of a duly
designated officer or employee of the Commission. In exercising its
recordkeeping authority under this section, the committee expects that
the Commission will take due consideration of the cost of establishing
and maintaining the records and benefits to be achieved.

Imported Products
Section 17(a) requires that any consumer product offered for

importation be refused admission into the United States customs
territory if the product (1) fails to comply with an applicable con-
sumer product safety rule; (2) does not meet the certification or label-
ing requirements of section 14; (3) is, or has been, determined to be
an imminently hazardous consumer product under section 12; (4)
has a product defect which constitutes a substantial product hazard
(within the meaning of section 15(a) (2)) ; or (5) manufactured by a

person who the Commission has informed the Secretary of the Treas-
ury is in violation of subsection (g).

Subsection (b) directs the Secretary of the Treasury to obtain
without charge and deliver to the Commission, upon the latter's
request, a reasonable number of samples of consumer products being
offered for import. If it appears from examination of these samples or
otherwise that a product cannot be admitted under the terms of sub-
section (a), such product must be refused admission unless modified
under subsection (c).

Owners and consignees are entitled to an adjudicatory type hearing
with respect to importation of their products (unless an opportunity
for such a hearing has already been afforded under section 12).

Subsections (c) and (d) permit the owner or consignee to modify
any product so that it may be admitted under the terms of subsection
(a). The modification would be subject to requirements respecting
bonds and would be under the supervision of the Commission and the
Treasury Department.



Subsection (e) requires that products refused admission under this
section be exported or destroyed.

Subsection (f) requires that the owner or consignee pay expenses
in connection with the destruction of, and storage, cartage, or labor
with respect to any consumer product refused admission under this
section. If the expenses are not paid, they will be a lien against any
future importations made by such owner or consignee.

Subsection (g) authorizes the Commission by rule to condition the
importation of a consumer product on the manufacturer's compliance
with certain inspection and record-keeping requirements.

Exports
Section 18 excludes exported products from the provisions of this

act. This provision has been drawn to exclude only products which are
exported or those which can be shown to have been manufactured, sold
or held for sale for export and which are marked with a stamp or
label stating that the product is intended for export. If a consumer
product is, in fact, distributed in commerce for the use in the United
States, it will be subject to the act.

The committee wishes to point out that any person claiming exemp-
tion under this section for any product found within the United States
has the burden of proving that the product was manufactured, sold,
or held for sale for export. Also, it should be noted that in cases where
such product has been distributed in commerce, in order to qualify for
an exemption, the product (or its container) must bear a stamp or label
stating that the product is intended for export.

Any person engaged in the distribution or sale of products which
are not labeled "for export" must proceed on the premise that the
product is subject to the act and must comply with applicable stand-
ards or rules and, in appropriate circumstances, be accompanied by a
certificate.

Prohibited acts
Section 19 lists prohibited acts under this bill for which civil and

criminal penalties may be imposed or injunctive action brought.
Paragraphs 1 and 2 of subsection (a) make it unlawful for any per-

son to manufacture for sale, offer for sale, distribute in commerce, or
import any consumer product which does not conform to an applicable
consumer product safety standard or which has been declared a banned
hazardous product by rule authorized by section 8. This language is
intended to insure that the act may apply to each stage of the process
followed in the manufacture and distribution of consumer products.

Several persons have expressed the fear that the broad sweep of
this language, would hold in violation of the Act, a manufacturer
whose product failed to comply with applicable standards as it came
off the assembly line, even though the non-conformity was corrected
prior to the products distribution in commerce. This would not be the
intention of the committee. In interpreting the term "manufacture for
sale" the Commission and the courts should look to whether the
manufacturer evidenced an intention to distribute the product. Where
the manufacturer could show his intention to correct a non-conforming
product or where he has, in fact, made the required correction, this
paragraph should not be read as permitting the manufacturer to be
held in violation on the technical basis that the product as initially
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produced or assembled did not comply w ith applicable standards

or rules.
Paragraph 3 makes it unlawful for any person to fail or refuse to

comply with inspection and record-keeping requirements or to furnish
reports or other information required under this act or by Commission

rule.
Paragraphs 4 and 5 make it unlawful to fail to give notice to the

Commission as required by section 15(b) or to fail to comply with a
Commission order under section 15 to give notice to or to repair, re-
place, or refund the purchase price of products which present sub-
stantial hazards.

Paragraph 6 would make it unlawful to fail to furnish a certificate
required by section 14 or to issue a false certificate where such person,
in the exercise of due care. would have reason to know is false or nis-
leading in any material respect. It is also made a prohibited act to fail
to comply with Commission rules issued under section 14(c) relating
to the labeling of consumer products.

It would not be a prohibited act under this section for a distributor or
retailer to distribute, sell, or offer for sale any product which does not
conform to applicable standards or which has been declared a banned
hazardous product if the retailer or distributor (1) holds a certificate
certifying that the product conforms to all applicable consumer prod-
net safety rules (unless lie knows that such consumer product does not
so conform) or (2) relies in good faith on the representation of the
manufacturer or distributor that time product is not subject to an
applicable product safety rule. The representation that the product is
not subject to an applicable product safety rule may be either expressed
or implied. In some cases a retailer or distributor may properly assume
that a product is not subject to safety rules. However, where the dis-
trihutor or retailer relies on implied representations, lie must he pre-
pared to demonstrate his good faith in not pursuing further inquiry to
determine whether a product was, in fact. subject to an applicable
product safety rile.

ci/il Penalties

Section 20 makes any person who knowingly commits a prohibited
act under section 19 subject to a civil penalty of not more thmn Sq2.000
for each violation. The Commission may impose multiple penalties
for any related series of violations not to exceed $500,000. In this re-
spect a separate violation is committed with respect to each failure or
refusal to perform a required act under section 19(a) (3). With re-
spect to violations of paragraphs (1), (2), (4), (5), and (6) of section
19(a) it shall be considered a separate violation for each product
involved.

A person who is not also a manufacturer, distributor, or private
labeler (e.g. certain retailers) who knowingly violate section 19 may
not be subjected to multiplee penalties" under this section unless he had
actual knowledge that his sale or distribution of the product would
violate the act, or unless he received notice from the Commission that
such action would constitute a violation of the act.

The Commission is given authority to compromise penalties which
are imposed under this section.

It is to be noted that civil penalties may be imposed only for viola-
tions which are knowingly committed. J1 this regard the committee



has defined the term "knowingly" to mean (1) actual knowledge. or
(2) knowledge presumed to be possessed by a reasonable man acting
in the circumstances including knowledge obtainable upon the exercise
of due care to ascertain the truth of representation.

Criminal Penalties

Under section 21, any person who knowingly and wilfully violates
section 19 of the act after receiving notice of noncompliance from
the Commission may be fined not more than $50,000 or imprisoned for
not more than one year or both.

Where individual directors of corporations or their officers or agents
knowingly and wilfully authorized, ordered, or performed acts which
constituted a violation of the act with knowledge that the Conmis-
sion had notified the corporation of its noncompliance, both the corpo-
ration and the individual director, officer, or agent may be subject to
criminal penalties under this section.

injunetive Enforcement and Seizure

Section 22(a) provides that the U.S. district courts shall have juri>-
diction to restrain violations of section 19 or to restrain any person
from distributing in commerce any product which does not comply
with a consumer product safety rule. This section contains its own
venue requirements and would permit process to be served on i de-
fendant in any district in which he is resident or may be found.

Under subsection (1)), any consumer product which fails to con-
form to an applicable safety rule or which is not promptly returned
to customs custody upon the order of the Secretary of the Treasury,
may be proceeded against in an action in U.S. district court, seized,
and condensed. Proceeding, under this section shall conform as nearly
as possible to proceedings in rein in admiralty. To avoid a multiplicity
of actions, this section provides that proceedings initiated against iden-
tical consumer products in two or more judicial destricts, may be con-
solidated by order of the court upon motion of any party in interest.

Suits for Damage.s by Peions Injured

Section 23 provides ;,. private remedy for damages to persons in-
jured by reason of noncompliance with certain provisions of the bill.
If an individual dies or -ustains personal injury or illness by reason
of the failure of a consumer product to comply with an applicable
consumer product safety rule under the bill, then lie (or his survivors
ar legal representative) may sue any manufacturer, distributor, or re-
tailer of the noncomplying product, and may recover any damages sus-
tained as a result of such failure to comply. Likewise if a person dies
or sustains personal injury or illness by reason of a failure to comply
with an order under section 15(c) or section 15(d) (relating to
notification respecting, and repair, etc, of products presenting substan-
tial product hazards), then lie (or his survivors or legal repre-enta-
tixe) may sue any person who failed to comply with such order under
section 15, and may recover any damages sustained as a re-ult of such
failure to coiiply.

The committee anticipates, in cases in which it is established that
death, personal injury, or illness occurred by reason of noncompliance
with the consumer product safety rule or section 15 order, that the
courts will in general apply State law as to questions of which types



of damages may be recovered and which parties in addition to the
injured person can recover damages. The committee intends that any
person who recovers damages by reason of personal injury, illness, or
death, would also be able to recover for any property damage occurring
by reason of the noncompliance giving rise to the injury, illness, or
death.

Actions under this section may be brought without regard to the
amount in controversy. In any action under this section, whenever a
plaintiff prevails the court may award the plaintiff the costs of the
suit, including a reasonable attorney's fee.

Section 27(b) contains affirmative defenses to actions under sub-
section (a). In the case of an action brought for noncompliance with
an applicable consumer product safety rule, no liability will be im-
posed upon any manufacturer, distributor, or retailer who establishes
(1) that he did not have reason to know in the exercise of due care
that the product did not comply with the consumer product safety rule,
and (2) in the case of a manufacturer or a private labeler of such non-
complying product, that the product was designed so as to comply with
all applicable consumer product safety rules and that due care was
used in the manufacture of the product so as to assure that the product
complied with such rule. In the case of an action for noncompliance
with a section 15 order, no liability will be imposed upon any manu-
facturer, distributor, or retailer who establishes that he took all steps
as may be reasonable in the exercise of due care to comply with the
order.

Subsection (c) makes it clear that remedies provided for in section
27 are in addition to and not in lieu of any other remedies provided
by common law or under Federal or State statutory law.
Private Enforcement of Product Safety Rules and of Section 15

Orders
Section 24 permits any interested person to bring an action in the

United States district court to enforce a consumer product safety
rule or an order under section 15. and to obtain appropriate injunctive
relief. Thirty days prior notice to the Commission, the Attorney Gen-
eral, and the defendant is required. A separate suit under this section
is prohibited if at the time the suit is brought the same alleged viola-
tion is the subject of a pending civil or criminal action by the United
States under the bill. In an action under this section, the plaintiff may
elect at the time he files his complaint to recover reasonable attorney's
fees. If he makes such an election, the court must award reasonable
attorney's fees to the prevailing party. In determining which party is
the "prevailing party" in multi-issue or multiparty litigation, the trial
court should award attorney's fees in a manner which it determines
will carry out the purpose of this section.

Effect on Private Remedies
Sections 25(a) and 25(b) provide that compliance with consumer

product safety rules or other rules or orders under the bill will not
relieve any person from liability at common law or under State statu-
tory law to any other person; and that the Commission's failure to
take any action or commence a proceeding with respect to the safety
of a consumer product shall not be admissible in evidence in litigation
at common law or under State statutory law relating to such consumer
product.



Section 25(c) (1) provides accident and investigation reports by any
officer, employee, or agent of the Commission will be available for use
in any judicial proceeding arising out of such accident, and that any
such officer, employee, or agent may be required to testify in such
proceedings as to the facts developed in such investigations. The avail-
ability of such reports and testimony is subject to the bill's restrictions
on disclosure of trade secrets but not otherwise subject to the restric-
tions of section 6.

Section 25(c) (2) requires that any such accident or investigation
report be made available to the public in a manner which will not
identify any injured person or any person treating him, without the
consent of the person so identified, and that all reports on research
projects demonstration projects, and other related activities shall be
public information. The availability of reports under this provision
is subject to all of the restrictions of section 6 except those of section
6(a) (1) (providing that matter exempted from the disclosure require-
ments of the Freedom of Information Act need not be disclosed under
the bill).

Effect on State Standards
Section 26 provides that at such time as the Commission prescribes

a product safety standard under this act and such standard takes
effect, no State or political subdivision shall have authority to estab-
lish or continue in effect any safety standard or regulation which pre-
scribes any requirement as to the performance, composition, contents,
design, construction, finish, packaging, or labeling of such product
which is devised to protect the public from the same hazard associated
with the product (unless such requirements are identical to the Fed-
eral standard). It is intended that Federal authority-once exercised-
occupy the field and broadly preempt State authority to regulate the
same product hazards. Accordingly, the Federal preemption is in-
tended to extend not only to State authority to set standards on label-
ing requirements but also to prevent States from acting to ban products
which conform to applicable Federal safety standards where the pur-
pose of the ban is to protect the public from the same product hazard.

This section would, however, permit States to establish or to con-
tinue standards which are identical to the Federal standard. Also,
under certain conditions, States may be permitted by the Commission
to impose standards which call for a higher level of performance.
In both instances it is intended that the State or political subdivision
will maintain its own enforcement mechanisms and be able to estab-
lish its own criminal and civil penalties for violation of the standard.
By permitting dual enforcement, it is not intended that this section
will be used as a means of subjecting violators to double penalties.
In instances where violators have already been adequately penalized
under State law, it is expected that Federal civil and criminal penalties
will not be sought by the Commission or will not be imposed in their
full measure. Moreover, in instances where State action follows the
imposition of Federal penalties, it is expected that the Commission
will take this into consideration in determining whether to compromise
any civil penalty already imposed under section 21.

Additional Functions of Commission

Section 27(a) authorizes the Commission, its members, or its desig-
nated agent or agency, to conduct any hearing or other inquiry neces-



sary or appropriate to its functions anywhere in the United States.
Commissioners who participate in such a hearing or inquiry are not
disqualified solely by reason of such participation from subsequently
participating in Conmission decisions in the same matter. The Com-
mission is directed to give notice of any hearing, and an opportunity
to participate therein.

Subsection (b) of section 27 authorizes the Commission to require
any person to submit reports and answers to questions; to administer
oaths: to require by subpena the attendance and testimony of wit-
nesses and the production of documentary evidence; to take deposi-
tions; and to pay witnesses' fees. United States district courts are
authorized under subsection (c) to enforce the Commission's subpenas.

Section 27(d) permits the Commission to require. for purposes of
carrying out the legislation, that manufacturers provide to the Com-
mission with performance and technical data related to performance
and safety, and that they give notification of such performance and
technical data at the time of original purchase to certain purchasers
and prospective purchasers.

Subsection (e) authorizes the Commission, for purposes of carrying
out the bill, to purchase any consumer product and to require any
manufacturer, distributor, or retailer of a consumer product to sell
the product to the Commission at manufacturer's, distributor's, or re-
tailer's cost. Subsection (f) authorizes the Commission to enter into
contracts with governmental entities private organizations, or individ-
uals for the conduct of activities authorized by the bill.

The Commission, tinder section 27(g), may plan, construct, and op-
erate facilities suitable for research, development, and testing of con-
sumer products in order to carry out the bill; however, appropriations
to plan or construct such facilities would not be authorized except as
provided in section 32 (b) of the bill.

Section 27(h) directs the Commission to prepare and submit to the
President and the Congress an annual report which would contain in-
formation respecting the Commission's activities, legislative recom-
mendations, and certain other matters, including a log or summary of
meetings held between Commission officials and representatives of in-
dustry and other interested parties.

Product Safety Advisory Council

Section 28 directs the Commission to establish a Product Safety Ad-
visory Council which it may consult before prescribing consumer prod-
tct safety rules or taking other action under the bill. The Council is to
be appointed by the Commission and to he composed of fifteen members
qualified by training and experience in fields related to product safety.
Five members are to be selected from governmental agencies; five mem-
bers are to he selected from consumer product industries (including a
small business representative) ; and five members are to be selected
from consumer organizations, community organizations. and recog-
nized consumer leaders. The Council is to'meet at the call of the Com-
mission. but not less often than four times during each calendar year.
The Council may propose consumer product safety rules to the Com-
mission and may function through subcommittees. Council proceedings
(and a record thereof) are to be public. Council members (other than
Federal officers or employees) will be compensated on a per diem basis,



and receive travel expenses; but such payments will not render Coun-
cil members officers or employees of the United States for any purpose.

Cooper ton 1Vit States and Otlee Federal Alensebs

The Commission is directed by section 29 (a) to establish a program
to promote Federal-State cooperation for the purposes of carrying out
the legislation, and it is authorized tinder such program to_--

(1) accept from any State or local authorities assistance in
carrying out the legislation, and to pay in advance or otherwise
for the reasonable cost of such assistance, and

(2) commission any qualified officer or employee of any State
or local agency as an officer of the Commission for the purpose of
conducting examinations, investigations, and inspections.

In carrying out subsection (a), the Commission is directed to give
favorable consideration to programs which establish separate State
and local agencies to consolidate functions relating to product safety
and other consumer protection activities.

Section 29(c) authorizes the Commission to obtain from any Fed-
eral department or agency such statistics, data, program reports, and
other materials it deems necessary to carry out its functions under the
bill, and such departments and agencies are authorized to cooperate
with the Commission, and, to the extent, permitted by law, furnish
such materials to it. The Commission and the heads o other depart-
ments and agencies which administer programs related to product
safety are directed to cooperate to the maximum extent practicable.

Transfers of Functio??s

Subsections (a) and (b) of section 30 transfer to the Commission
all functions of the Secretary of Health, Education, and Welfare
under the Federal Hazardous Substances Act and the Poison Preven-
tion Packaging Act of 1970 and all functions of the Secretary of
Health, Education, and Welfare, the Secretary of Commerce, and the
Federal Trade Commission under the Flammable Fabrics Act. The
functions of the Administrator of the Environmental Protection
Agency and of the Secretary of Health, Education, and Welfare un-
der the certain acts amended by section 7 of the Poison Prevention
Packaging Act of 1970, to the extent such functions relate to the
administration and enforcement of the Poison Prevention Packaging
Act of 1970, are also transferred to the Commission. In addition, the
functions of the Federal Trade Commission under the Federal Trade
Commission Act, to the extent such functions relate to the administra-
tion and enforcement of the Flammable Fabrics Act. are transferred
to the Commission.

Section 30(c) provides that a hazard which is associated with a con,
sumer product and which could be prevented or reduced to a sufficient
extent by action taken tinder the Federal Hazardous Substances Act,
the Poison Prevention Packaging Act of 1970, or the Flammable
Fabrics Act may be regulated by the Commission only in accordance
with the provisions of those acts.

Paragraph (1) of section 30(d) provides that personnel, property,
etc., which are used primarily with respect to an- function transferred
under section 30 (a) or (b) will be transferred to the Commission,
but transfer of personnel will be without reduction in classification



or compensation for one year after such transfer. The Chairman of the
Commission, however, can assign personnel during such one-year
period in order to carry out the bill.

The remaining paragraphs of section 30(d) contain savings pro-
visions the principal provisions of which are as follows: Orders, rules,
etc., which took effect under functions transferred under section 30
are to continue in effect according to their terms until changed in
accordance with law. Section 30 does not affect pending administrative
proceedings, except that such proceedings (to the extent that they
relate to transferred functions) will be continued before the Com-
mission. Section 30 does not affect suits commenced prior to the date
it takes effect, and such suits will proceed as if section 30 had not
beeen enacted; except that if, before section 30's effective date, any
department or agency (or officer thereof) was a party to a suit in-
volving functions transferred to the Commission, the suit will be
continued by the Commission.

Some question has been raised about the interrelationship of the
Poison Prevention Packaging Act provisions authorizing special pack-
aging standards for foods, drugs, and cosmetics, and the packaging
requirements for these same products under the Food, Drug and Cos-
metic Act. In particular, since a new drug application requires ap-
proval hy FDA of all drug packaging, there would be dual regulation
over this particular aspect of the product. The Committee intends that
the Commission and the Food and Drug Administration will cooperate
fully in coordinating any overlapping statutory requirements. For
example, before exercising its authority under the Poison Prevention
Packaging Act to prescribe safety closure standards for drugs which
may have been the subject of a new drug application under the Food,
Drug and Cosmetic Act, the Commission would be expected to co-
ordinate its activities with FDA to preclude the possibility that a
safety closure standard would be inconsistent with requirements im-
Posed by FDA to assure the purity and effectiveness of the drug.
Limitation o- Jnrimsdition

Section 31 provides that the Commission has no authority under
the bill to regulate hazards associated with consumer products which
could be prevented or reduced to a sufficient extent by actions taken
under the Occupational Safety and Health Act of 1970; the Act of
August 2, 1956; the Atomic Energy Act of 1954; or the Clean Air
Act. In addition, the Commission has no authority under the bill to
regulate any electronic product radiation hazard which may be sub-
jected to regulation under the electronic product radiation control
provisions of the Public Health Service Act.

Authorization of Appropriations
Section 32(a) authorizes appropriations to carry out the provisions

of the bill (other than the provisions of section 27(g) which authorize
the planning and construction of research, development, and testing
facilities) and for the purpose of carrying out the Federal Hazardous
Substances Act, the Poison Prevention Packaging Act of 1970, and
the Flammable Fabrics Act. The authorizations are $55,000,000,
$59,000,000, and $64,000,000 for fiscal years 1973, 1974, and 1975,
respectively.
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Appropriations are authorized, under section 32(b), to plan and
construct research, development, and testing facilities described in
section 27(g) ; but no appropriation for planning or construction
involving all expenditure li excess of $100,000 may be made unless the
planning or construction has been approved by the Committee on
Interstate and Foreign Commerce of the House of Representatives
and by the Committee on Commerce of the Senate. For the purpose
of securing consideration of such approval the Commission is to trans-
mit to Congress a prospectus which would include a description of the
facility, its location, and estimated maximum cost. The estimated maxi-
mum cost of the facility could be increased in the manner set out in
section 32(b) (2).

Effective date
Section 33 provides that the bill will take effect 60 days after the

date of its enactment, except that sections 4 and 32 will take effect
on the date of enactment of the bill, and section 30 will take effect
on the later of (a) 150 days after date of enactment or (b) when at
least three members of the Commission first take office.

COST ESTIMATES

In accordance with Section 252 (a) of the Legislative Reorganization
Act of 1970 (Public Law 91-510), your committee estimates the
following costs will be incurred in carrying out functions under H.R.
15003:

Five-Year Cost Estimate for the Proposed Consumer Product Safety Commission

Fiscal year: Millions

19 73 --------------------------------------- ---. -------- -- ---- $55

1 9 7 4 -- ------- ----- ------ ------- ------- -------- ---------- ------ -- 5 9
1 9 7 5 ------------------------------------------------------------ G 4
1976 --------------------------------------------------------- 65

1977 ------------------------------------------------------------ 65

NOTE.-Cost estimates do not include appropriations for amounts required in the plan-
nine, construction, or operation of research, development and testing facilities authorized
under this bill.

AGENCY REPORTS

DEPARTMtENT or AGRICULTURE,
OFFiCE OF THE SECRETARY,

Washington, D.C., February 29,1972.
Hon. HARLEY 0. STAGGERS,

Chairman, Committee on Interstate and Foreign Commerce, Homise
of Representatives, Washington, D.C.

DEAP MR. CHAIRMAN: This responds to your request of May 18, 1971,
for a report on H.R. 8157, a bill "To protect consumers against un-
reasonable risk of injury from hazardous products, and for other
purposes."

This bill is designed to protect consumers against unreasonable risk
of injury from hazardous products through the establishment of a
Consumer Product Safety Commission, issuance by the Commission
and enforcement of consumer product safety standards, and other
measures.



54

The Department much prefers H.R. 8110, a bill with similar intent
which would vest responsibility in the Secretary of the Department
of Health, Education, and Welfare.

The Office of Management and Budget advises that there is no ob-
jection to the presentation of this report from the standpoint of the
Administration's program.

Sincerely,
J. PHIL CAMPBELL,

Acting Secretary.

COMPTrROLLER GENERAL OF THE UNITo STATES,
Wasingtoi, D.C., July 20,1971.

Ijon. HARLEY 0. STAGGERS,
COairman, Committee on Interstate and Foreign Commerce.
House of Representatives

DEAR IMR. CHAI A - : Reference is made to your letter of May 10,
1971, requesting our views on l.R. 8110, which, if enacted, would be
cited as the "Consumer Product Safety Act of 1971." The stated pur-
pos of the bill is to protect the public health and safety by reducing
the risks of death, illness, and injury associated with the use of con-
siiuer products.

While we have no special information as to the advantages or dis-
advantages of the proposed legislation and therefore have no recom-
ineinlations as to its merits, we offer the following technical comments
at certain provisions of the bill.

Section 3(1) of the bill would define the term "consumer products"
and would specifically exclude, among other items, food, drugs, and
,'osmti(.s from the definition. These three items, as well as devices, are
regulated by the Food, Drug and Cosmetic Act, as amended. The
committee may wish to consider adding devices to the list of the ex-

tbliens in this section.
Section 20 provides that the Secretary, in carrying out his duties,

shall, to the maximum extent practicable, utilize the personnel, facili-
ties, and other technical support available in other Federal agencies.
The committee may wish to clarify whether this is to be done on a
rcinibursable or nonreimbursable basis.

We note that the bill does not authorize the appropriation of funds
to implement the program. The committee may wish to add a section
establishing specific authorization amounts for carrying out the
provisions of the bill.

Sincerely yours,
ROBERT F. KELLER,

Deputy Comptroller General of the United States.

DLARTTIIENT OF HEALTH, EDUCATION, AND Wuu'YARE.

Hon11. HARLEY 0. STAGRS, Washington, D.C., June 23,1971.

(hairman, Committee on Interstate and Foreign Commerce, House
of Representatices, lVashington, D.C.

Dr so Mi. CHm iR.,-i: This is in response to vour request of May
10, 1971. for a report on H.R. 8110. a bill "To protect the public health
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and safety by reducing the risks of death, illness, and injury associated
with the use of consumer products."

The bill embodies an Administration proposal transmitted to the
Congress on April 20, 1971, and would carry out a recommendation
in the President's February 24, 1971, consumer message for enact-
ment of a consumer product safety bill. The proposal is designed to
reduce or eliminate unreasonable risk of death or serious or frequent
injury associated with exposure to or use of such products, by estab-
lishina within the Department of Health. Education, and Welfare
a product safety program under which the Secretary would collect
and disseminate information on consumer product safety hazards and
promulgate mandatory standards for consumer products insofar as
the need for such standards is supported by injury and other data.

Provision would also be made for the banning of imminently
hazardous consumer products, or unreasonably hazardous consumer
products for which adequate standards cannot be set.

A section-by-section summary of the bill is included for your con-
venience.

We would suggest a minor technical correction. On page 11 of the
bill, line 12, "Sec. 9" should read "Sec. 8".

For the reasons stated in the President's message, we urge prompt
enactment of this legislation.

The Office of Management and Budget advises that there is no ob-
jection to the submission of this report and that enactment of this bill
would be in accord with the program of the President.

Sincerely,
ELLIOT L. ERICIARDSON,

Secretary.

DEPART-MENT OF HEALTH, EDUCATION, AND WELrAnE,

March 1, 1972.
Hon. HARLEY 0. STAGGERS,

Chairman, Committee on Znterstate al Foreign Commerce, House
of Representatives, Waoshinqton, D.C.

DEAR Mn. CHAInRMANs: This letter is in response to your requests for
reports on H.R. 260 and H.R. 8157, bills "To protect consumers against
unreasonable risk of injury from hazardous products and for other
purposes."

Briefly stated, these bills would create an independent Consumer
Product Safety Commission with authority to promulgate mandatory
consumer product safety standards and regulations to protect con-
sumers from unreasonable risks of death or injury. The Commission
would be empowered to enforce compliance with such product safety
standards through a broad range of civil and criminal sanctions and
to ban unreasonably dangerous products for which feasible standards
cannot be set. These bills would also create a Consumer Rafetv Advo-
cate with specific responsibility to represent consumer interests before
the Commission and an Injury Information Clearinghouse to collect,
analyze and disseminate information relating to the causes and pre-
vention of product-related injuries to consumers.

As you know there is a serious need to develop meaningful and prnr-
tical legislation designed to assist in minimizing injuries and deaths
associated with the use of and exposure to consumer products. The
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President proposed comprehensive regulation of hazardous consumer
products in his Consumer Message of February 24, 1971. This pro-
posal is embodied in H.R. 8110, a bill which you have sponsored and
which has been referred to your Committee. It encompasses five major
responsibilities which would be assigned to a new Consumer Safety
Administration within the Department of Health, Education, and
Welfare. Through this organization we would:

(1) Gather data on injuries from consumer products;
(2) Make preliminary determinations of the need for partic-

ular standards;
(3) Develop and promulgate safety standards;
(4) Monitor industry compliance and enforce mandatory stand-

ards; and
(5) Ban unreasonably dangerous consumer products and use

judicial action to move against products that are imminently
hazardous.

Perhaps the foremost of the differences between H.R. 8110 and the
instant bills is that of the organizational location assigned to the prod-
uct safety function. H.R. 8110 would place it in our Department. H.R.
260 and H.R. 8157 would place it in an independent regulatory orga-
nization, a Consumer Product Safety Commission consisting of live
Commissioners.

The reason for the organizational location proposed by H.R. 260
and H.R. 8157 is explained in the final report of the National Com-
mission on Product Safety after whose recommendations the two bills
are patterned. The Commission feared that if product safety regula-
tion were subordinated to a larger agency administering other equally
comprehensive programs, the emphasis on consumer safety would suf-
fer. "Protection of the public interest will be strengthened," the Com-
mission wrote, "if the agency has authority to make its own final deci-
sion, free of restriction by a parent agency, and if its funds are suffi-
cient and its activities highly visible."

We are not inclined to think that these observations hold true over
the long term. An action of the Federal Trade Commission, for exam-
ple, has never seemed more "visible" than an action of the Food and
Drug Administration, even though the FTC is an independent agency.
Nor have independent regulatory agencies shown a greater resistance
than other agencies to the pressures that often cause agencies to iden-
tify their interests with those of the industries they regulate.

Beyond these issues, though, there are positive advantages to be
gained by locating the product safety function in HEW. On a wholly
practical level, the Department now has an extensive field enforce-
ment staff engaged in product regulation, as well as medical and
technical experts in the area, and scientific testing laboratories. It
seems far more economical and efficient to expand this staff to meet
the workload to be generated by H.R. 8110, than to require such a staff
to be duplicated through enactment of either H.R. 260 or H.R. 8157.

In a larger sense, however, we see H.R. 8110 as a measure to protect
the public health. Of the various concerns of the citizen as a consumer,
that of his health-the freedom from hazards to his health and safety
from the products he buys-must surely be paramount. It is more



important to him than the threat of economic loss from defective
goods or deceptive practices.

Because our Department has primary responsibility within the
Executive Branch for protecting the public health, we now adminis-
ter those consumer health and safety protection laws having the great-
est breadth. These include, as you know, the Federal Food, Drug, and
Cosmetic Act, the radiation control for health and safety program,
and the Federal Hazardous Substances Act. Enactment of the Presi-
dent's reorganization proposals, by transferring these as well as other
product safety programs to a new Department of Human Resources,
would further consolidate consumer protection responsibility in a
single Federal entity. Centralizing these responsibilities will give
Federal consumer protection efforts a single direction: that is, a more
rational ordering of regulatory priorities than is now possible, as
well as coordinated, and therefore enhanced, enforcement.

The Administration, in a July 19, 1971, letter from the President
to the Chairman of the Senate Commerce Committee, has also com-
mitted itself to strengthen the organizational structure for product
safety within our Department. upon enactment of the Administra-
tion's proposal, so that we may bear our new responsibilities under it.
We propose to fulfill this commitment in an orderly and practical
manner by building upon existing competence, experience, and authori-
ties within the Department.

In recognition of our expanding role in the consumer protection
field, we have recently brought together within the Food and Drug
Administration the previously scattered departmental authority to
protect the health and safety of the consumer. Essentially all con-
sumer protection authorities and resources of the Department are
therefore now centered in FDA. In addition to long experience and
a proven record of accomplishment, this agency possesses significant
scientific competence; it maintains an extensive field investigational
and enforcement staff; and it has strong laboratory and other technical
capacity.

The Administration bill would substantially enlarge the Depart-
ment's consumer protection responsibilities. Upon its enactment, there-
fore, we would build upon the FDA framework by establishing a new
Consumer Safety Administration to be composed of three major
Offices:

-the Office of Product Safety Regulation;
-the Office of Drug Regulation; and
-the Office of Food Regulation.
These Offices will be supported by information collecting, field sur-

veillance, and research capabilities, foundations for which already ex-
ist within the Department. A National Center for Consumer Safety
Statistics will be established to collect, analyze, and disseminate infor-
mation on injuries and their causes, as they are associated with food,
drugs, and consumer products.

Within this organizational frame, undergirded by more specific
legislative authority and reinforced by the President's assurance that
he will seek the necessary resources, we will be well prepared to serve
the needs of the American consumer in the 1970's and beyond.



For these reasons, and for the additional reasons discussed in the ap-

pended staff memorandum, we strongly recommend enactment of H.R.

8110 rather than H.R. 260 or H.R. 8157.

We are advised by the Office of Management and Budget that there

is no objection to the presentation of this report and that enactment of

H.R. 8110 would be in accord with the program of the President.
Sincerely,

ELLIOT L. RIcHARDSON,

Secretary.

TiE GENERAL COUNSEL OF THE TREASURY,

Washington, D.C., September 3,1971.

Hon. HARLEY 0. STAGERS,
Chairman, Committee on Interstate and Foreign Commerce,

tRo.ae of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: Reference is made to your request for the views

of this Department on H.R. 8157, "To protect consumers against un-

reasonable risk of injury from hazardous products, and for other

purposes."
The proposed bill would create and establish a Consumer Product

Safety Commission consisting of five Commissioners who would have

the authority to promulgate consumer product safety standards or

other regulations for consumer product safety, except as to those prod-
ucts regulated under existing Federal laws as, for example, the Food,
Drug. and Cosmetic Act; and the Federal Insecticide, Fungicide, and
Rodenticide Act.

Section 21 of the bill deals with the responsibilities of this Depart-
ment in regard to the importations of a product which fails to comply
with an applicable standard or regulation prescribed under the Act,
which is not accompanied by a certification in the form prescribed by
the Act, or which contains a defect which creates an unreasonable risk
of personal injury to the public. The Bureau of Customs is directed to
refuse admission to such a product. In this regard, the bill is deficient
in that it does not contain the usual provision permitting delivery of
such a product under bond while it is being determined whether the
product complies or can be brought into conformity with an applicable
standard, or contains a defect which creates an unreasonable risk of
personal injury to the public.

Moreover, under the prescribed procedure, the Bureau of Customs
would be required to sample and test every imported product to make
such determinations. We suggest as an alternative procedure that each
product for which a product safety standard has been prescribed be
accompanied bv a certification to obviate the sampling and testing of
products which have been approved by the Consumer Product Safety
Commission. If the importation does not contain such a certification, it

would be released under bond and a sample would be delivered to the
Commission for a determination as to whether the product should be
admitted. Customs would not attempt to determine whether a product
creates an unreasonable risk of personal injury to the public. To accom-
plish this proposed revision, we suggest the following language .

"Any consumer product imported into the United States to which a

product safety standard applies, and which is not accompanied by a
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certification in the form prescribed by the Commission, shall not be
delivered from Customs custody except under bond, as provided in
section 499 of the Tariff Act of 1930, as amended. In the event an im-
ported consumer product is delivered from Customs custody under
bond the Secretary of the Treasury shall obtain without charge and
deliver to the Commission, a reasonable number of samples of such
consumer product. If the Commission determines from examination or
testing of such samples or otherwise that the product cannot be brought
into compliance with all applicable consumer product safety standards
under this Act, or contains a defect which creates an unreasonable risk
of personal injury to the public, such product shall be refused ad-
mission, and the Secretary of the Treasury shall demand redelivery of
the merchandise into Customs custody. The Secretary of the Treasury
shall cause destruction of such merchandise unless it is exported, under
regulations prescribed by him, within 90 days after notice to the im-
porter or consignee. If the importer fails to redeliver the merchandise,
the Secretary of the Treasury shall assert a claim for liquidated dam-
ages for breach of the condition of the bond arising out of such failure
to conform or redeliver in accordance with regulations prescribed by
the Secretary of the Treasury or his delegate. When asserting a claim
for liquidated damages against an importer for failure to redeliver
such nonconforming goods, the liquidated damages shall not be less
than 10 per centum of the value of the nonconforming merchandise if,
within 5 years prior thereto, the imported has previously been assessed
liquidated damages for failure to redeliver nonconforming goods in
response to a demand from the Secretary of the Treasury as set forth
above.

v
'

If this procedure is adopted, paragraph (c) of section 21 becomes
unnecessary. Otherwise, the paragraph creates administrative difficul-
ties because it authorizes the Commission to permit the importer to
perform such operations as are necessary to bring a product into con-
formity with an applicable standard without authorizing Customs to
deliver the product to the importer. Consequently, the product would
have to be altered while in Customs custody. The lack of adequate fa-
cilities for such operations would place an extreme burden on import-
ers and Customs. If paragraph (c) is construed to permit the delivery
of a nonconforming product to the importer, no provision is made for
delivery under bond to insure redelivery to Customs if the product
cannot be brought into conformity.

Section 24 makes unlawful the importation of any consumer product
which is not in conformity with an applicable regulation or standard
prescribed pursuant to this Act, if such product is manufactured after
the effective date of such regulation or standard. To base such prohibi-
tion on a determination as to whether a product is manufactured after
the effective date of a standard would present administrative problems
in ascertaining the actual date of manufacture with regard to imported
consumer products. Consideration should be given to amending section
24 with respect to imported consumer products, to prohibit the im-
portation of nonconforming products into the United States after the
effective date of a standard, without regard to the date of manufacture.

The terms "offered for importation" and "offered for import" which
are used in paragraphs (a), (b), and (d) of section 21 might be inter-
preted as granting Customs jurisdiction over merchandise before its
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arrival in this country. We suggest that the word "imported" be sub-
stituted for both terms.

In section 34(g) the definition of "state" would extend the coverage
of the Act to a geographical area greater than the Customs territory
of the United States (the states, District of Columbia, and Puerto
Rico), the area where the Bureau of Customs administers the laws re-
lating to importation and exportation of merchandise. Therefore, it is
assumed that the provisions of the bill concerning importation and ex-
portation into and from Guam and the Virgin Islands of the United
States would be enforced by an agency other than the Bureau of
Customs.

Potentially, the proposed bill would require a degree of sampling,
inspection and Customs storage of nonconforming products which
might require some increase in Customs manpower and funds.

H.R. 8110, which is also pending before your Committee, incor-
porates draft legislation on the matter proposed by the Department
of Health, Education, and Welfare. Accordingly, the Department
recommends favorable consideration of H.R. 8110 in lieu of action on
H.R. 8157.

The Department has been advised by the Office of Management and
Budget that there is no objection from the standpoint of the Adminis-
tration's program to the submission of this report to your Committee.

Sincerely yours,
SAMUEL R. PIERCE, General Counsel.

LETTE, FROM PRESIDENT N\IXON TO CIIAIRI-mSN STAGGRs RECOanizEND-

ING FAVOiuenr ACTION ON H.R. 8110

TuE WHITE HOUSE,

Hon. HARLEY 0. STIGGERS, Washington, D.C., December 8,1971.

U.S. House of Representatives,
Washbigton, D.C.

DFAx Mi. CisASMAN: In my Consumer Message of February24,
1 proposed comprehensive product safety legislation authorizing the
Department of Health, Education, and Welfare to regulate hazard-
ous consumer products. Subsequently H R. 8110, a bill incorporating
this proposal, was introduced on behalf of the Administration and
referred to your Committee.

As part of the preparation of this bill, I asked Secretary Richard-
son to undertake a careful study of the organizational structure within
the Department of Health, Education, and Welfare that would most
effectively implement the consumer product safety authority proposed
in H.R. 8110.

Today, Secretary Richardson will explain, with my approval, that
upon enactment of this bill, he will create within the Department of
Health, Education, and Welfare a new Consumer Safety Administra-
tion. This unit will build upon the activities, personnel and facilities
of the Food and Drug Administration, which has a long and distin-
guished history in the field of consumer safety, primarily in the vital
regulation of the foods we eat and the drugs we use.



The Consumer Safety Administration will continue the work of
the Food and Drug Administration. At the same time, the new unit will
be structured so that the regulation of hazardous consumer products
authorized in H.R. 8110 will have the facilities, the personnel and the
organizational prominence that will ensure an effective, efficient and
responsive product safety program. Finally, where possible, common

facilities such as laboratories and field offices will be utilized to gain
the maximum possible cost effectiveness.

H.R. 8110 is a strong bill which will fully satisfy the public need for
adequate protection against hazardous consumer products, and Sec-
retary Richardson has acted to ensure that his Department is fully ca-
pable of implementing this needed authority. I urge your Comnmittee
to report H.R. 8110 favorably to the House of Representatives.

Sincerely,
RICHARD M. NIXON.

C NGES IN EXISTING LAW IADE BY TilE BILL, As REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the House

of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (new matter is printed in italics, existing

law in which no change is proposed is shown in roman)

TITLE 5. UNITED STATES CODE

* * 5 * * * *

§ 5314. Positions at level III

Level III of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $40,000:

* * * * * * *

(59) Chabi , Consum er Product Safety Conmission.

§ 5315. Positions at level IV

Level IV of the Executive Schedule applies to the following posi-

tions, for which the annual rate of basic pay is $38,000:
( * * * * *

(96) JMember-s, Con*sum er Pioduct Safety Corn nesslon (i ).



Appendix

AD I NISTRATIVE PROCEDURE PROVISIONS oF TITLE 5, UNITED STATES

CODE

(Formerly the Administrative Procedure Act)

§ 553. Rule making.
(a) This section applies, according to the provisions thereof, except

to the extent that there is involved-

(1) a military or foreign affairs function of the United States;
or

(2) a matter relating to agency management or personnel or to
public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in
the Federal Register, unless persons subject thereto are named and
either personally served or otherwise have actual notice thereof in
accordance with law. The notice shall include-

(1) a statement of the time, place, and nature of public rule
making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms of substance of the proposed rule or a
description of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsection
does not apply-

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are impracticable
unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of the
relevant matter presented, the agency shall incorporate in the rules
adopted a concise general statement of their basis and purpose. When
rules are required by statute to be made on the record after oppor-
tunity for an agency hearing, sections 556 and 557 of this title apply
instead of this subsection.

(d) The required publication or service of a substantive rule shall
be made not less than 30 days before its effective date, except-

(1) a substantive rule which grants or recognizes an exemption
or relieves a restriction;

62)



(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found
and published with the rule.

(e) Each agency shall give an interested person the right to petition
for the issuance, amendment, or repeal of a rule.

Source: Section 4, Administrative Procedure Act.

§ 554. Adjudications.

(a) This section applies, according to the provisions thereof, in
every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the ex-
tent that there is involved-

(1) a matter subject to a subsequent trial of the law and the

facts de novo in a court;
(2) the selection or tenure of an employee, except a hearing

examiner appointed under section 3105 ofthis title;
(3) proceedings in which decisions rest solely on inspections,

tests, or elections;
(4) the conduct of military or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a court; or
(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely
informed of-

(1) the time, place, and nature of the hearings;
(2) the legal authority and jurisdiction under which the hear-

ing is to be held; and
(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact or

law; and in other instances agencies may by rule require responsive
pleading. In fixing the time and place for hearings, due regard shall

be had for the convenience and necessity of the parties or their
representatives.

(c) The agency shall give all interested parties opportunity for-

(1) the submission and consideration of facts, arguments, offers

of settlement. or proposals of adjustment when time, the nature
of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to determine
controversy by consent, hearing and decision on notice and in

accordance with sections 556 and 557 of this title.

(d) The employee who presides at the reception of evidence pursuant
to section 556 of this title shall make the recommended decision or
initial decision required by section 557 of this title, unless he becomes

unavailable to the agency. Except to the extent required for the dispo-

sition of ex parte matters as authorized by law, such an employee may
not-

(1) consult a person or party on a fact in issue, unless on notice
and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direction

of an employee or agent engaged in the performance of investi-

gative or prosecuting functions for an agency.



64

An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that or a
factually related case, participate or advise in the decision, recom-
mended decision, or agency review pursuant to section 557 of this
title, except as witness or counsel in public proceedings. This sub-
section does not apply-

(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of

rates, facilities, or pracitces of public utilities or carriers; or
(C) to the agency or a member or members of the body com-

prising the agency.
(e) The agency, with like effect as in the case of other orders, and

in its sound discretion, may issue a declaratory order to terminate a
controversy or remove uncertainty.

Source: Section 5, Administrative Procedure Act.
§ 556. Hearings; presiding employees; powers and duties; burden

of proof; evidence; record as basis of decision..
(a) This section applies, according to the provisions thereof, to

hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence-

(1) the agency;
(2) one or more members of the body which comprises the

agency; or
(3) one or more hearing examiners appointed under section

3105 of this title.

This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other
employees specially provided for by or designated under statute.
The functions of presiding employees and of employees participating
in decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or articipating employee
may at any time disqualify himself. On the filing in good faith of a
timely and sufficient affidavit of personal bias or other disqualification
of a presiding or participating employee, the agency shall determine
the matter as a part of the record and decision in the case.

(c) Subject to publish rules of the agency and within its powers,
employees presiding at hearings may-

(1) administer oaths and affirmations;
(2) issue subpenas authorized by law ;
(3) rule on offers of proof and'receive relevant evidence;
(4) take depositions or have depositions taken when the ends

of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of the

issues by consent of the parties:
(7) dispose of procedural requests or similar matters;
(,) make or recommend decisions in accordance with section

551 of this title; and
(9) take other action authorized by agency rule consistent with

this subchapter.
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(d) Except as otherwise provided by statute, the proponent of a rule

or order has the burden of proof. Any oral or documentary evidence

may be received, but the agency as a matter of policy shall provide for
the exclusion of irrelevant, immaterial, or unduly repetitious evidence.
A sanction may not be imposed or rule or order issued except on con-
sideration of the whole record or those parts thereof cited by a party
and supported by and in accordance with the reliable, probative, and

substantial evidence. A party is entitled to present his case or defense
by oral or documentary evidence, to submit rebuttal evidence, and to
conduct such cross-examination as may be required for a full and true

disclosure of the facts. In rule making or determining claims for money
or benefits or applications for initial licenses an agency inay, when a

party will not be prejudiced thereby, adopt procedures for the submis-
sion of all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclusive

record for decision in accordance with section 557 of this title and, on
payment of lawfully prescribed costs, shall be made available to the
parties. When an agency decision rests on official notice of a material
fact not appearing in the evidence in the record, a party is entitled, on
timely request, to an opportunity to show the contrary.

Source: Section 7, Administrative Procedure Act.

§ 557. Initial decisions; conclusiveness: review by agency; sub-
missions by parties; contents of decisions; record.

(a) This section applies, according to the provisions thereof, when
a hearing is required to be conducted in accordance with section 556

of this title.
(b) When the agency did not preside at the reception of the evi-

dence, the presiding employee or, in cases not subject to section 554(d)
of this title, an employee qualified to preside at hearings pursuant to

section 556 of this title, shall initially decide the case unless the agency
requires, either in specific cases or by general rule, the entire record

to be certified to it for decision. When the presiding employee makes
an initial decision, that decision then becomes the decision of the

agency without further proceedings unless there is an appeal to, or
review on motion of, the agency within time provided by rule. On ap-

peal from or review of the initial decision, the agency has all the

powers which it would have in making the initial decision except as it

may limit the issues on notice or by rule. When the agency makes the

decision without having presided at the reception of the evidence, the

presiding employee or an employee qualified to preside at hearings

pursuant to section 556 of this title shall first recommend a decision,

except that in rule making or determining applications for initial

licenses-

(1) instead thereof the agency may issue a tentative decision

or one of its responsible employees may recommend a decision;
or (2) this procedure may be omitted in a case in which the

agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.

(c) Before a recommended, initial, or tentative decision, or a de-

cision on agency review of the decision of subordinate employees, the



parties are entitled to a reasonable opportunity to submit for the con-
sideration of the employees participating in the decisions--

(1) proposed findings and conclusions; or
(2) exceptions to the decisions or recommended decisions of

subordinate employees or to tentative agency decisions; and
(3) supporting reasons for the exceptions or proposed findings

or conclusions.

The record shall show the ruling on each finding, conclusion, or excep.
tion presented. All decisions, including initial, recommended, and
tentative decisions, are a part of the record and shall include a state-
ment of-

(A) findings and conclusions, and the reasons or basis therefor,
on all the material issues of fact, law, or discretion presented on
the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.

Source: Section 8, Administrative Procedure Act.

Chapter 7.-JUDICIAL REVIEW

§ 701. Application; definitions.
(a) This chapter applies, according to the provisions thereof, except

to the extent that-

(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter-
(1) "agency" means each authority of the Government of the United

States, whether or not it is within or subject to review by another
agency, but does not include-

(A) the Congress:
(B) the courts of the United States;
(C) the governments of the territories of possessions of the

United States;
(D) the government of the District of Columbia:
(E) agencies composed of representatives of the parties or of

representatives of organizations of the parties to the disputes de-
termined by them ;

(F) courts martial and military commissions;
(G) military authority exercised in the field in time of war or

in occupied territory; or
(H) functions conferred by sections 1738, 1739, 1743, and 1744

of title 12; chapter 2 of title 41; or sections 1622, 1884, 1891-1902,
and former section 1641 (b) (2), of title 50, appendix; and

(2) "person", "rle", "order", "license" "sanction" "relief", and
"tency action" have the meanings given them by section 551 of this
title.

Source: Section 10, Administrative Procedure Act.



§ 702. Right of review.
A person suffering legal wrong because of agency action, or

adversely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof.

Source: Section 10(a), Administrative Procedure Act.

§ 703. Form and venue of proceeding.
The form of proceeding for judicial review is the special statutory

review proceeding relevant to the subject matter in a court specified
by statute or, in the absence or inadequacy thereof, any applicable
form of legal action, including actions for declaratory judgments or
writs of prohibitory or mandatory injunction or habeas corpus, in a
court of competent jurisdiction. Except to the extent that prior,
adequate, and exclusive opportunity for judicial review is provided by
law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.

Source: Section 10(b), Administrative Procedure Act.

§ 704. Actions reviewable.
Agency action made reviewable by statute and final agency action

for which there is no other adequate remedy in a court are subject to
judicial review. A preliminary, procedural, or intermediate agency
action or ruling not directly reviewable is subject to review on the
review of the final agency action. Except as otherwise expressly
required by statute, agency action otherwise final is final for the pur-
poses of this section whether or not there has been presented or deter-
mined an application for a declaratory order, for any form of reconsid-
erations, or, unless the agency otherwise requires by rile and provides
that the action meanwhile is inoperative, for an appeal to superior
agency authority.

Source: Section 10(c), Administrative Procedure Act.

§ 705. Relief pending review.
When an agency finds that justice so requires, it may postpone the

effective date of action taken by it, pending judicial review. On such
conditions as may be required and to the extent necessary to prevent
irreparable injury, the reviewing court, including the court to which
a case may be taken on appeal from or on application for certiorari
or other writ to a reviewing court, may issue all necessary and appro-
priate process to postpone the effective date of an agency action or to
preserve status or rights pending conclusion of the review proceedings.

Source: Section 10(d), Administrative Procedure Act.

§ 706. Scope of review.

To the extent necessary to decision and when presented, the review-
ing court shall decide all relevant questions of law, interpret con-
stitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court
shall-

(1) compel agency action unlawfully withheld or unreasonably
delayed; and



(2) hold unlawful and set aside agency action, findings, and

conclusions found to be-
(A) arbitrary, capricious, an abuse of discretion, or other-

wise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or

immunity;
(C) in excess of statutory jurisdiction, authority, or limita-

tions, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject
to sections 556 and 557 of this title or otherwise reviewed on

the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the nile of prejudicial error.

Source: Section 10(e), Administrative Procedure Act.

18 U.S.C. 1905
For the information of the members, section 1905 of title 18, United

States Code, is set forth below:

SECTION 1905 or TITLE 18, UNITED STATES CODE

Whoever, being an officer or employee of the United States
or of any department or agency thereof, publishes, divulges,
discloses, or makes known in any manner or to any extent not
authorized by law any information coming to him in the
course of his employment or official duties or by reason of any
examination or investigation made by, or return, report or
record made to or filed with, such department or agency or
officer or employee thereof, which information concerns or
relates to the trade secrets, processes, operations, style of
work, or apparatus, or to the identity, confidential statistical
data, amount or source of any income, profits, losses, or ex-
penditures of any person, firm, partnership, corporation, or
association: or permits any income return or copy thereof or
any book containing any abstract or particulars thereof to
be seen or examined by any person except as provided by
law; shall be fined not more than $1,000, or imprisoned not
more than one year, or both; and shall be removed from office
or employment.

(96) Members, Consumer Product Safety Commission (4).
* * * * * * *



MINORITY VIEWS

The concept that appropriate Federal legislation can result in reduc-
ing the risks resulting from the use of some consumer products is
generally agreed upon. Any new legislation enacted should, however,
build upon programs which have been tried and are known to be
effective.

The record shows that the Food and Drug Administration has com-
piled a record in the past 30 months that can be favorably compared
with any other regulatory agency in the Federal Government. The Sec-
retary of Health, Education, and Welfare has testified, and it would
be difficult to prove otherwise, that under existing authority the Food
and Drug Administration has made the most dramatic progress in
the 66 years of the existence of the organization.

In addition to reorganization, which gave FDA full agency status
for the first time, the administration has vastly increased its budget.
In the fiscal year 1970 the budget for FDA was $76.3 million. For
fiscal year 1973 the administration has requested $178.8 million, which
represents an increase of 146% over the last four fiscal years. The
budget requested by the President for fiscal year 1973 is a 70% increase
over 1972, the largest increase requested by any administration in the
history of the Food and Drug Administration.

There is no doubt that controls can be more effective and enforce-
ment moves made more quickly if we build upon the experience,
capabilities and scientific resources of the existing administration
rather than making it necessary to start all over again by creating
a new commission.

Although independence from a cabinet department and bipartisan
membership of independent regulatory agencies theoretically cuar-
antee even-handed regulation and decision-making, these attributes
have in fact resulted in chronic indecision and eternal bickering. Split
decision policy-making and case-by-case enforcement have resulted in
a mass of lengthy court actions at every turn. This is not to be desired
in the field of product safety standard setting.

The very independence of a commission from cabinet affiliation
makes it less able to pursue vigorously its purposes. In the matters of
funding and competition for scarce personnel allocations, independent
agencies have traditionally fared badly. There is no strong cabinet
level executive to make the necessary priority decisions and to fight
the fight for adequate funding at the highest levels. Chairmen of
independent agencies seldom see the President for discussions of their
agency needs.

To create a new commission will guarantee that not much of any-
thing will happen in the field of product safety for two or three years.
It will take that much time to work out the details, get space and hire
the kinds of people needed. Even the commissioners themselves, how-
ever competent they may be, will need considerable time to learn to
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work together. This does not mean there will not be some kind of
entity very quickly or that stationery headed "Product Safety Com-
mission" will not appear promptly. It only means that the real busi-
ness of creating and enforcing product safety standards will not be
meaningfully pursued for a long, long time after this legislation is
passed.

There is also every reason to believe from a fiscal point of view
that the creation of a new commission will cost the taxpayers far more
than leaving the product safety effort in an already organized and
operating department of government. A new effort will require new
forces and new research facilities. HEW has these already. A new
commission would of necessity create new and unnecessary costs for
the taxpayer. Practically, in the ways of government there is no way
to prevent this sort of thing from happening.

The interest of the consumer will clearly be served best by
strengthening the present organization (FDA) as a key health and
safety related agency within the Department of Health, Eucation,
and Welfare.

SAMuEL L. DIviE,
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