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CONSUMER PRODUCT SAFETY ACT

JuxE 20, 1972-—Committed to the Committee of the Whole House and
ordered to be printed

Mr. Staceers, from the Committee on Interstate and Foreign
Commerce, submitted the following

REPORT
together with
MINORITY VIEWS

[To accompany H.R. 150031

The Committee on Interstate and Foreign Commerce, to whom was
referred the bill (H.R. 15003) to protect consumers against unreason-
able product hazards, having considered the same, repmt favorably
thereon with an amendment and recommend that the bill as amended

do pass.
The amendment is as follows: .
Strike out all after the enacting clause and insert the following:
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FINDINGS AND PURPOSES

, 2, The Congress finds that— . .
e (l;azzn unaccepgtable uumber of consumer products which contain unreason.
able hazards are distributed in commerce ; X .

(2) complexities of consumer products and the 'dlveys:e nature and abillt.ie_s
of consumers using them freguently result in an inability of users to antici-
pate hazards and to safeguard themselves adequately ; .

(3) the public should be protected against unreasonable hazards associated
with consumer products ;

(4) control by State and local governments of unreasonable hazards
associated with consumer products is inadequate and may be burdensome
to manufacturers; and L .

(5) regulation of consumer products the distribution or use of which
affects inferstate or foreign commerce is necessary to carry out this Aect.

(b) The purposes of this Act are—

(1) to protect the public against unreasonable hazards associated with
consumer products;

(2) to assist consumers in evaluating the comparative safety of con-
sumer products;

(3) to develop uniform safety standards for consumer products and to
minimize conflicting State and loeal regulations; and

(4) to promote research and investigation into the causes and prevention
of product-related deaths, illnesses, and injuries.

DEFINITIONS

SEC. 3. (a) IMor purposes of this Act:

(1) The term “consumer product” means any article, or component part
thereof, produced or distributed (i) for sale to a consumer for use in or
around a household or residence, a school, in recreation, or otherwise, or
(ii) for the personal use. consumption or enjoyment of a consumer in or
around a household or residence, a schoo}, in recreation, or otherwise ; but
such term does not include (A) any article which is not customarily pro-
duced or distributed for sale to or use, consumption, or enjoyment of a
consumer; (B) tobacco and tobacco products, (C) motor vebicles or motor
vehicle equipment (as defined by sections 102 (3) and (4) of the National
Praffic and Motor Vehicle Safety Act of 1866), (D) economic poisons (as
defined by the Federal Insecticide, Fungicide, and Rodenticide Act), (E)
any article which, if sold by the manufacturer, producer, or importer, would
be subject to the tax imposed by section 4181 of the Internal Revenue Code
of 1954 (determined without regard to any exemptions from such tax
provided by section 4182 or 4221, or any other provision of such Code), or any
component of any such article, (F) drugs, devices, or cosmetics (as such
terms -are defined in sections 201 (g), (h), and (i) of the Federal Food,
Drug, and Cosmetic Act), or (G) food. The term “food”, as used in this
paragraph, means al} “food”, as defined in section 201(f) of the Federal
Food, I)'rug, and Cosmetic Act, including poultry and pouitry products (as
defined in sections 4 (e) and (f) of the Poultry Products Inspection Act),
meat, meat food produets (as defined in section 1(j) of the Federal Meat
Inspection Act), and eg2s and egg products (as defined in section 4 of the
Egg Products Inspection Act).

(2) The term “con§umer product safety rule” means 4 consumer product
safety standard described in section 7(a), or a rule under this Act declaring
a ((';ns%x;:ert product a hanned hazardous produet.

) The term “hazard” means a risk inj i
or frequent Himees sk of death, personal injury, or serious
. (4) The term “manufacturer” mmeans any person who manufactures or
imports o consumer product.
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(5) The term “distributor” means a person to whom a consumer product
is delivered or sold for purposes of distribution in commerce, except that
such term does not include a manufacturer or retailer of such product.

(6) The term “retailer” means a person to whom a consumer product is
delivered or sold for purposes of sale or distribution by such person to a
consumer.

(7) (A) The term “private labeler” means an owner of a brand or trade-
mark on the label of a consumer product which bears a private label.

(B) A consumer product bears a private label if (i) the product (or its
container) is labeled with the brand or trademark of a person other than
a manufacturer of the product, (ii) the person with whose brand or trade-
mark the product (or container) is labeled has authorized or caused the
product to be so labeled, and (iii) the brand or trademark of a manu-
facturer of such product does not appear on such label.

(8) The term “‘manufacture” means to manufacture, produce, or assemble,

{9) The term “Commission” means the Conxumer Product Safety Com-
mission, established by section 4.

(10) The term “State” means a State, the District of Columbia, the Com-
monwealth of Puerto Rico, the Virgin Islunds, Guam, the Canal Zone, Amer-
ican Samoa, or the Trust Territory of the Pacific Islands.

(11) The terms “to distribute in commerce” and “distribution in com-
merce” mean to sell in commerce, to introduce or deliver for introduction
into commerece, or to hold for sale or distribution after introduction into
commerce.

(12) The term “commerce”’ means trade, traffic, commerce, or transporta-
tion—

(A) between a place in a State and any place outside thereof, or
(B) which affects trade, traffic, commerce, or transportation described
in subparagraph (A).

(13) The terms “import” and “importation” include reimporting a con-
sumer product manufactured or processed, in whole or in part, in the
United States.

(14) The term “United States”, when used in the geographic sense, means
all of the States (as defined in paragraph (10)).

{b) A common carrier, contract carrier, or freight forwarder shall not, for
purposes of this Act, be deemed to be 2 manufacturer, distributor, or retailer
of a consumer product solely by reason of receiving or transporting a consumer
product in the ordinary course of its business as such a carrier or forwarder.

CONSUMER PRODUCT SAFETY COMMISSION

Sec. 4. (a) An independent regulatory commission is hereby established, to be
known as the Consumer Product Safety Commission, consisting of five Com-
missioners who shall be appointed by the President, by and with the advice and
consent of the Senate, one of whom shall be designated by the President as Chair-
man, The Chairman, when so designated. shall act as Chairman until the expira-
tion of his term of office as Commiszioner. Any member of the Commixsion may be
removed by the President for neglect of duty or malfeasance in office but for no
other cause.

(b) (1) Except as provided in paragraph (2), (A) the Commissioners first
appointed under this section shall be appointed for terms ending three, four, five,
six, and seven years, respectively, after the date of the enactment of this Act, the
term of each to be designated by the President at the time of nomination; and
(B) each of their successors shall be appointed for a term of seven years from
the date of the expiration of the term for which his predecessor was appointed.

(2) Any Commissioner appointed to fill a vacancy occurring prior to the ex-
piration of the term for which his predecessor was appointed shall be appointed
only for the remainder of such term. A Commissioner may continue to serve after
the expiration of his term until his successor has taken office. except that he may
not so continue to serve more than one year after the date on which his term
would ntherwise expire under this subsection.

(¢) Not more than three of the Commissioners shall be appointed from the
same political party. No individual in the employ of, or holding any official rela-
tion to, any person, engaged in selling or manufacturing consumer products or
owning stock or bonds of substantial value in a person so engaged or who is in
any other manner pecuniarily interested in such 2 person, or in a substantial sup-
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plier of such a person, shall hold the office of Commissioner. A Commissioner may
not engage in any other business, vocation, or employment.

(d) No vacancy in the Commission shall impair the right of the remaining
Commissioners to exercise all the powers of the Commission, but three members
of the Commission shall constitute a quorum for the transaction of business. The
Commission shall have an official seal of which judicial notice shall be taken. The
Commission shall annually elect a Vice Chairman to act in the absence or dis.
ability of the Chairman or in case of a vacancy in the office of the Chairman,

{e) The Commission shall maintain a principal office and such field offices as
it deems necessary and may meet and exercise any of its powers at any other

lace.

v (1) (1) The Chairman of the Commission shall be the principal executive
officer of the Commission, and he shall exercise all of the executive and
administrative functions of the Commission, including functions of the Com-
mission with respect to (A) the appointment and supervision of personnel em-
ployed under the Commission (other than personnel employed regularly and
full time in the immediate offices of commissioners other than the Chairman),
{B) the distribution of business among personnel appointed and supervised by
the Chairman and among administrative units of the Commission, and (C) the
use and expenditure of funds.

(2) In carrying out any of his functions under the provisions of this sub-
section the Chairman shall be governed by general policies of the Commission
and by such regulatory decisions, findings, and determinations as the Commis-
sion may by law be authorized to make.

(g) (1) The Chairman, subject to the approval of the Commission, shall ap-
point an Executive Director, a General Counsel, a Director of Engineering
Sciences, a Director of Epidemiology, and a Director of Information. Individuals
may be appointed under this paragraph without regard to the provisions of
title 5, United States Code, governing appointments in the competitive service,
and may be pald without regard t¢ the provisions of chapter 51 and subchapter
IIT of chapter 53 of such title relating to classification and General Schedule
pay rates, except that no individual so appointed may receive pay in excess of
the annual rate of basic pay in effect for grade GS-18 of the General Schedule.

(2) The Chairman, subject to subsection (f)(2), may employ such other
officers and employees (including attorneys) as are necessary in the execution
of the Commission’s functions. No full-time officer or employee of the Com-
mission who was at any time during the 12 months preceding the termination
of his employment with the Commission compensated at a rate in excess of the
annual rate of basic pay in effect for grade GS-14 of the General Schedule,
shall accept employment or compensation from any manufacturer subject to this
At..'t,ltor a period of 12 months after terminating employment with the Com-
mission,

(h) (1) Sectlon 5314 of title 5, United States Code, is amended by adding
at the end thereof the following new paragraph :

*“(59) Chairman, Consumer Product Safety Commission.”

(2) Section 5315 of such title is amended by adding at the end thereof the
following new paragraph :

*(96) Members, Consumer Product Safety Commission (4).”

PRODUCT SAFETY INFORMATION AND RESEAECH

Skc. 5. (a) The Commission shall—

(1) maintain an Injury Information Clearinghouse to collect, investigate,
analyze, and disseminate information relating to the causes and prevention
of death, injury, and illness associated with consumer products; and
. (?) conduct such continuing studies and investigations of deaths, in-
Jjuries, diseases, other health impairments, and economic losses resulting
from aceidents involving consumer products as it deems necessary.

(b) The Commission may—-

(1) conduct research, studies, and investigations on the safety of con-
sumer products and on improving the safety of such products:

(2) test consumer products and develop product safety test methods and
testing devices; and

(3) offel: training in produet safety investigation and test methods, and
assist public and private organizations, administratively and technically, in
the development of safety standards and test methods.
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)

(¢) In carrying out its functions under this section, the Commission may make
grants or enter into contracts for the conduct of such functions with any person
(including a governmental entity).

{d) Whenever the Federal contribution for any information, research, or devel-
opment activity authorized by this Act is more than minimal, the Com-
mission shall include in any contract, grant, or other arrangement for such
activity, provisions effective to insure that the rights to all information, uses,
processes, patents, and other develupments resulting from that activity will be
made available to the public without charge on a nonexclusive basis. Nothing
in this subsection shall be construed to deprive any person of any right which
he may have had, prior to entering into any arrangement referred to in this
subsection, to any patent, patent application, or invention.

PUBLIC DISCLOSURE OF INFORMATION

8ec. 6. (a) (1) Nothing contained in this Act shall be deemed to require the
release of any information described by subsection (L) of section 5352, title 5,
Unilted States Code, or which is otherwise protected by law from disclosure to the
publie,

(2) All information reported to or otherwise obtained by the Commission or its
representative under this Act which information contains or relates to a trade
secret or other matter referred to in section 1905 of title 18 of the United States
Code, shall be considered confidential and shall not be disclosed, except that such
information may be disclosed to other officers or employees concerned with carry-
ing out this Act or when relevant in any proceeding under this Act. Nothing in
this Act shall authorize the withholding of information by the Commission or
any officer or employee under its control from the duly authorized committees
of the Congress.

(b) (1) Except as provided by paragraph (2) of this subsection, not less
than 30 days prior to its public disclosure of any information obtained under
this Act, or to be disclosed to the public in connection therewith, the Com-
mission shall provide such information to each manufacturer or private laheler
of any consumer product to which such information pertains, if the manmner
in which such consumer product is to be designated or described in such
information will permit the public to ascertain readily the identity of such
manufacturer or private labeler, and shall provide such manufacturer or
private labeler with a reasonable opportunity to submit comments to the
Commission in regard to such information. The Commission shall take rea-
sonable steps to assure, prior to its public disclosure thereof, that information
from which the identity of such manufacturer or private labeler may be
readily ascertained is accurate, and that such disclosure is fair in the cir-
cumstances and reasonably related to effectuating the purposes of this Act.
If the Commission finds that, in the administration of this Act, it has made
public disclosure of inaccurate or misleading information which reflects ad-
versely upon the safety of any consumer product, or the practices of any
manufacturer, private labeler, distributor, or retailer of consumer preducts,
it shall, in & manner similar to that in which such disclosure was made,
publish a retraction of such inaccurate or misleading information.

(2) Paragraph (1) (except for the last sentence thereof) shall not apply
to the public disclosure of (A) information about any consumer product
with respect to which product the Commission has filed an ..'wtinn under
section 12 (relating to imminently hazardous products), or which the Com-
mission has reasonable cause to believe is in violation of section 19 (relating
to prohibited acts), or (B) information in the course of or concerning any
administrative or judicial proceeding under this Act.

(¢} The Commission shall communicate to each rpanufacturer o_f a con-
sumer product, insofar as may be practicable, information as to any significant
hazard associated with such product.

CONSUMER PRODUCT SAFETY STANDARDS

Sec. 7. (a) The Commission may by rule, in accordance with this section
and section 9, promulgate consumer product safety standards. A consumer
product safety standard shall consist of one or more of any of the following

of requirements : " .
tvpes (1)eqRequirements as to performance, composition, contents, design, con-
struction, finish, or packaging of a consumer product.
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(2) Requirements that a consumer product be marked with or ae
companied by clear and adequate warnings or instructions, or requirements
respecting the form of warnings or instructions.

Any requirement of such a standard shall be reasonably necessary to prevent
or reduce an unreasonable hazard to the public associated with such pl:Oduct.
The requirements of such a standard {other than requirgments relating to
labeling, warnings, or instructions) shall, whenever feasible, be expressed
in terms of performance requirements.

(b) A proceeding for the development of a consumer product safety stam}ard
under this Act shall be commenced by the publication in the Federal Register
of a notice which shall— X .

(1) identify the product and the nature of the hazard associated with
the product ;

(2) state the Commission’s determination that a consumer product safety
standard is necessary to prevent or reduce the hazard;

(3) include information with respect to any existing standard known to
ihe Commission which may be relevant to the proceeding; and

(4) include an invitation for any person. including any State or Federal
agency {(other than the Commission), within 30 days after the date of
publication of the notice (A) to submit to the Commission an existing
standard as the proposed consumer product safety standard or (B) to offer
to develop the proposed consumer product safety standard.

An invitation under paragraph (4)(B) shall specify a period of time, during
which the standard is to be developed, which shall be a period ending 150 days
after the publication of the notice, unless the Commission for good cause finds
(and includes such finding in the notice) that a different period is appropriate.

(¢) If the Commission determines that (1) there exists a standard whieh has
been issued or adopted by any Federal agency or by any other qualified agency,
organization, or institution, and (2) such standard if promulgated under this
Act would prevent or reduce the unreasonable hazard associated with the prod-
uct, then it may, in lieu of accepting an offer pursuant to subsection (d) of this
section, publish such standard as a proposed consumer product safety rule.

(d) (1) Except as provided by subsection (c), the Commission shall accept one,
and may accept more than one, offer to develop a proposed consumer product
safety standard pursuant to the invitation preseribed by subsection (b)(4)(B),
if it determines that the offeror is technically competent, is likely to develop an
appropriate standard within the period specified in the invitation under sub-
section (b)., and will comply with regulations of the Commission under para-
graph (3). The Commission shall publish in the Federal Register the name and
address of each person whose offer it accepts, and a summary of the terms of
such offer as accepted.

(2) If an offer is accepted under this subsection, the Commission may agree
to contribute to the offeror's cost in developing a proposed consumer product
safety standard, in any case in which the Commission determines that such
contribution is likely to result in a more satisfactory standard than would be
developed without such contribution, and that the offeror is financially respon-
sible. Regulations of the Commission shall set forth the items of cost in which
it may participate, and shall exclude any contribution to the acquisition of land or
buildings.

(3) The Commission shall prescribe regulations governing the development of
proposed consumer product safety standards by persons whose offers are ac-
cepted under paragraph (1). Such regulations shall include requirements—

(A) .that standards recommended for promulgation be suitable for pro-
mulganop under this Act, be supported by test data or such other documents
or materials as the Commission may reasonably require to be developed, and
( vyhere appropriate) contain suitable test methods for measurement of com-
pliance with such standards;

(B). for notice and opportunity by interested persons ( including repre-
sentalives of consumers and consumer organizations) to participate in the
development of such standards;

(C) for the maintenance of records, which shall be available to the public,
to dlsclvose the course of the development of standards recommended for pro-
mulzatxpn. the comments and other information submitted by any person in
connection with such development (including dissenting views and comments
and information with respect to the need for such recommended standards),
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and such other matters as may be relevant to the evaluation of such recom-
mended standards; and

{D) that the Commission and the Comptroller General of the United
States, or any of their duly authorized representatives, have access for the
purpose of audit and examination to any books, documents, papers, and rec-
ords relevant to the development of such recommended standards or to the
expenditure of any contribution of the Commission for the development of
such standards.

(e) (1) If the Commisgion has published a notice of proceeding as provided by
subsection {b) and has not, within 30 days after the date of publication of such
notice, accepted an offer to develop a proposed consumer product safety standard,
the Commission may develop a proposed consumer product safety rule and pub-
lish such proposed rule.

{2) If the Commission accepts an offer to develop a proposed consumer prod-
uct safety standard, the Commission may not, during the development period
(specified in paragraph (3)) for such standard—

(A) publish a proposed rule applicable to the same hazard associated with
such product, or

(B) develop proposals for such standard or confract with third parties
for such development, unless the Commission determines that no offeror
whose offer was accepted is making satisfactory progress in the development
of such standard.

(3) For purposes of paragraph (2), the development period for any standard
is a period (A) beginning on the date on which the Commission first accepts an
offer under subsection (d) (1) for the development of a proposed standard, and
(B) ending on the earlier of—

(i) the end of the period specified in the notice of proceeding (except that
the period specified in the notice may be extended if good cause is shown and
the reasons for such extension are published in the Federal Register), or

(ii) the date on which it determines (in accordance with such procedures
as it may by rule preseribe) that no offeror whose offer was accepted is able
and willing to continue satisfactorily the development of the proposed stand-
ard which was the subject of the offer, or

(iii) the date on which an offeror whose offer was accepted submits such a
recommended standard to the Commission.

(f) Not more than 210 days after its publication of a notice of proceeding
pursuant to subsection (b) (which time may bhe extended by the Commission by
a notice published in the Federal Register stating good cause therefor), the Com-
mission shall publish in the Federal Register a notice withdrawing such notice
of proceeding or publish a proposed rule which either proposes a product safety
standard applicable to any consumer product subject to such notice, or proposes
to declare any such subject product a banned hazardous consumer product.

BANNED HAZARDOUS PRODUCTS

SEc. 8. Whenever the Commission finds that—
(1) a consumer product is being, or will be, distributed in commerce and
such consumer product presents an unreasonable hazard to the public: and
{2) no feasible consumer product safety standard under this Act would
adequately protect the public from the unreasonable hazard associated with
such product,
the Commission may propose and. in accordance with section 9, promulgate a
rule declaring such product a banned hazardous product.

ADMINISTRATIVE PROCEDURE APPLICABLE TO PROMULGATION OF CONSUMER PRODUCT
SAFETY RULES

SEc. 9. (a) (1) Within sixty days after the publication under section 7 (¢), (e)
(1). or (f) or section S of a proposed consumer product safety rule respecting a
hazard associated with a consumer product, the Commission shall—

(A) promulgate a consumer product safety rule respecting the hazard
associated with such product if it makes the findings required under sub-
section (c), or

(B) withdraw by rule the applicable notice of proceeding if it determines
that such rule is not (i) reasonably necessary to prevent or reduce an unrea-
sonable hazard to the public associated with the product, or (ii) in the public
interest;
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except that the Commission may extend such sixty-day pgriod for good cause
shown (if it publishes its reasons therefor in the Federal Register).

{2) Consumer product safety rules which have been proposed under .secthion
7 (e}, (e) (1), or (f) or section 8 shall be promulgated pursuant to section 553
of title 5, United States Code, except that the Commission shall give interested
persons an opportunity for the oral presentation of Q&lt?, views, or arguments,
in addition to an opportunity to make written submissions. A transcript shall

kept of any oral presentation. .
ve (bg) A cgnsumerl;)roduct =afety rule shall express in the rule itself .the hazard
which the standard is designed to prevent or reduce. In promulg-ahng such a
rule the Commission shall consider relevant available p;odu_ct dan} _u}cluding
the results of research, development, testing, and investigation activities con-
ducted generally and pursuant to this Act. o

(c) (1) Prior to promulgating a consumer product safety rule, the. Commission
shall consider, and shall make appropriate findings for inclusion in such rule
with respect to— . .

(A) the degree and nature of the hazard the rule is designed to prevent or
reduce, and

(B) the approximate number of consumer products, or types or classes
thereof, subject to such rule ; and

(C) the need of the public for the consumer products subject to such rule,
and the probable effect of such rule upon the utility, cost, or availability of
such products to meet such need.

(2) The Commission shall not promulgate a consumer product safety rule
unless it finds (and includes such finding in the rule)—

(A) that the rule (including its effective date) is reasonably NeCessATy
to prevent or reduce an unreasonable hazard to the public associated with
such product ;

(B) that the promulgation of the rule is in the public interest: and

(C) in the case of a rule declaring the product a banned hazardous prod-
uct, that no feasible consumer product safety standard under this Act would
adequately protect the public from the unreasonable hazard associated with
such product.

(d) Each consumer product safety rule shall specify the date such rule is to
take effect not exceeding 180 days from the date promulgated, unless the Com-
mission finds, for good eause shown, that a later effective date is in the public in-
terest and publishes its reasons for snch finding. A consumer product safety
standard under this Aet shall be applicable only to consumer products manu-
factured after the date of promulgation of the standard. .

{e) The Commission may by rule amend or revoke any consumer product
safety rule. Such amendment or revocation shall specify the date on which it is
to take effect which shall not exceed 180 days from the date the amendment
or revocation is published unless the Commission finds for good canse shown
that a later effective date is in the public interest and publishes its reasons
for such finding. Where an amendment involves a material change in a consumer
product safety rule, sections 7 and 8, and subsections (a) through (d) of this
section shall apply. In order to revoke a consumer product safety rule. the
Commission shall publish a proposal to revoke such rule in the Federal Register,
and allow oral and written presentations in accordance with subsection (a) (2)
of this section, It may revoke such rule only if it determines that the rule is not
reasnpahly necessary to prevent or reduce an unreasonable hazard to the publie
associated with the product. Section 11 shall apply to any amendment of a con-
sumer producet safety rule which involves a material change and to any revoea-
tion of a consumer product safety rule, in the same manner and to the same
;xrr;gt as such section applies to the Commission's action in promulgating such

PETITION BY INTERESTED PARTY FOR CONSUMER PRODUCT SAFETY RULE

S'EC. 10. (a) :_u.ly interested person, including a consumer or consumer organi-
zation. may petition the Commission to commence a proceeding for the issuance,
amendment, or revoecation of & consumer product safety rule,

(h) Buch petition shall be filed in the principal office of the Commission and
shall set forth—

(1) facts which it is claimed establish that a consumer product safety
rule or an amendment or revocation thereof is necessary; and
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{2) a brief description of the substance of the consumer product safety
rule or amendment thereof which it is claimed should be issued by the
Commission.

(¢) The Commission may hold a public hearing or may conduct such in-
vestigation or proceeding as it deems appropriate in order to determine whether
or not such petition should be granted.

(d) If the Commission grants such petition, it shall promptly commence an
appropriate proceeding to prescribe a consumer product safety rule, or take such
other action as it deems appropriate. If the Commission denies such petition
it shall publish in the Federal Register its reasons for such denial.

JUDICIAL REVIEW OF CONSUMER PRODUCT SAFETY RULES

Sec. 11. (a) Not later than 60 days after a consumer product safety rule is
promulgated by the Commission, any person adversely affected by such rule, or
any consumer or consumer organization, may file a petition with the United
States court of appeals for the District of Columbia or for the circuit in which
such person, consumer, or organization resides or has his prinecipal place of
business for judicial review of such rule. Copies of the petition shall be forthwith
transmitted by the clerk of the court to the Commission or other officer designated
by him for that purpose and to the Attorney General. The Commission shall
transmit to the Attorney General, who shall file in the court, the record of the
proceedings on which the Commission based its rule, as provided in section 2112
of title 28 of the United States Code. For purposes of this section, the term
“record” means such consumer product safety rule; any notice or proposal
published pursuant to section 7, 8, or 9; the transcript required by section
9(a)(2) of any oral presentation; any written submission of interested parties;
and any other information, which the Commission considers relevant to such

rule.

(b) If the petitioner applies to the court for leave to adduce additional data,
views, or arguments and shows to the satisfaction of the court that such addi-
tional data, views, or arguments are material and that there were reasonable
grounds for the petitioner’s failure to adduce such data, views, or arguments
in the proceeding before the Commission, the court may order the Commission
to provide additional opportunity for the oral presentation of data, views, or argu-
ments and for written submissions, The Commission may modify its findings, or
make new findings by reason of the additional data, views, or arguments so taken
and shall file such modified or new findings, and its recommendation, if any,
for the modification or setting aside of its original rule, with the return of such
additional data, views, or arguments,

(c¢) Upon the filing of the petition under subsection (a) of this section the court
shall have jurisdiction to review the consumer product safety rule in accordance
with chapter 7 of title 5 of the United States Code and to grant appropriate relief,
including interim relief, as provided in such chapter. The consumer product
safety rule shall not be affirmed unless the Commission’s findings under section
9{c) are supported by substantial evidence on the record taken as a whole.

(d) The judgment of the court affirming or setting aside, in whole or in part, any
consumer product safety rule shall be final, subject to review by the Supreme
Court of the United States upon certiorari or certification, as provided in section
1254 of title 28 of the United States Code.

(e) The remedies provided for in this section shall be in addition to and not
in lieu of any other remedies provided by law.

IMMINENT HAZARDS

Sec. 12. (a) The Commission may file in a United States district court an
action (1) against an imminently hazardous consumer preduct for seizure of such
product under subsection (b)(2), or (2) ‘against any person who is a manufac-
turer, or distributor, or retailer of such product, or (3) against both. Such an
action may be filed notwithstanding the existence of a consumer product safety
rule applicable to such product, or the pendency of any administrative or judicial
proceedings under any other provision of this Act. As used in this section, and
hereinafter in this Act, the term “imminently hazardous consumer product”
means a consumer product which presents imminent and unreasonable risk of
death, serious illness, or severe personal injury.

(b) (1) The district court in which such action is filed shall have jurisdiction
to declare such product an imminently hazardous consumer product, and (in the

H. Rept. 1153, 92-2 2
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case of an action under subsection (a) (2)) to grant (as ancillary to such decla-
ration or in lieu thereof) such temporary or permanent relief as may be neces-
sary to protect the public from such risk. Such relief may include a mandatory
order requiring the notification of such risk to purchasers of such product known
to the defendant, public notice, the recall, the repair or the replacement of, or
refund for, such product.

(2) In the case of an action under subsection (a) (1), the consumer product
may be proceeded against by process of libel for the seizure and cqn@emnation. of
such product in any United States district court within the jurisdiction of which
such consumer product is found. Proceedings and cases instituted under the au-
thority of the preceding sentence shall conform as nearly as possible to proceed-
ings in rem in admiralty.

(¢) Where appropriate, concurrently with the filing of such action or as soon
thereafter as may be practicable, the Commission shall initiate a proceeding to
promulgate a consumer product safety rule applicable to the consumer product
with respect to which such action is filed.

(d) (1) Prior to commencing an action under subsection (a), the Commission
may consult the Product Safety Advisory Council (established under section 28)
with respect to its determination to commence such action. and request the Coun-
cil’s recommendations as to the type of temporary or permanent relief which may
be necessary to protect the public.

{2) The Council shall submit its recommendations to the Commission within
one week of such request.

(3) Subject to paragraph (2), the Council may conduct such hearing or offer
such opportunity for the presentation of views as it may consider necessary or
appropriate.

(e) (1) An action under subsection (a)(2) of this section may be brought in
the United States district court for the District of Columbia or in any judicial
district in which any of the defendants is found, is an inhabitant or transacts
business; and process in such an action may be served on a defendant in any
other district in which such defendant resides or may be found. Subpenas re-
quiring attendance of witnesses in such an action may run into any other distriet.
In determining the judic district in which an action may be brought under this
section in instances in which such action may be bronght in more than one judicial
district, the Commission shall take into account the convenience of the parties.

{2) Whenever proceedings under this section involving identical consumer
products are pending in courts in two or more judicial districts, they shall be
consolidated for trial by order of any such court upon application reasonably
made by any party in interest, upon notice to all other parties in interest,

(f) Notwithstanding any other provision of law. in any action under this sec-
tion, :he Commission may direct attorneys employed by it to appear and repre-
sent it.

NEW PRODUCTS

SEc. 13. (a) The Commission may, by rule, prescribe procedures for the pur-
pose of insuring that the manufacturer of any new consumer produet furnish
potice and a description of such product to the Commission before its distribution
in commerce.

(b) For purposes of this section. the term “new consumer product” means a
consumer product which incorporates a design, material, or form of energy ex-
change which (1) has not previously been used substantially in consumer prod-
uc_ts and (2) as to which there exists a lack of information adequate to deter-
mine the safety of such product in use by consumers.

PRODUCT CERTIFICATION AND LABELING

Sec. 14. (a) (1) Every manufacturer of a product which is subject to a con-
sumer product safety standard under this Act and which is distributed in com-
merce (anq the private labeler of such product if it hears a private label) shall
1ssue a certificate which shall certify that such product conforms to all applicable
consumer product sgafety standards, and shall specify any standard which is ap-
phca‘ble. Such certificate shall accompany the product or shall otherwise be
furrgnshed to any distributor or retailer to whom the product is delivered. Any
certificate under this subsection shall be based on a test of each product or
upon a reasonable testing program ; shall state the name of the manufacturer or
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private labeler issuing the certificate; and shall include the date and place of
manufacture.

(2) In the case of a consumer product for which there is more than one manu-
facturer or more than one private labeler, the Commission may by rule designate
one or more of such manufacturers or one or more of such private labelers (as
the case may be) as the persons who shall issue the certificate required by para-
graph (1) of this subsection, and may exempt all other manufacturers of such
product or all other private labelers of the product (as the case may be) from
the requirement under paragraph (1) to issue a certificate with respect to such
product.

{b) The Commission may by rule prescribe reasonable testing programs for
consumer products which are subject to consumer product safety standards
under this Act and for which a certificate is required under subsection (a).
Any test or testing program on the basis of which a certificate is issued under
subsection (a) may, at the option of the person required to certify the product,
be condueted by an independent third party qualified to perform such tests or
testing programs.

(¢) The Commission may by rule require the use and prescribe the form
and content of labels which contain the following information (or that portion of
it specified in the rule)—

(1) The date and place of manufacture of any consumer product.

{2) A suitable identification of the manufacturer of the consumer product,
unless the product bears a private label in which case it shall identify the
private labeler and shall also contain a code mark which would permit the
seller of such product to identify the manufacturer thereof to the purchaser
upon his request.

(3) In the case of a consumer product subject to a consumer product
safety rule, a certification that the product meets all applicable consumer
product safety standards and a specification of the standards which are
applicable.

Such labels, where practicable, may be required by the Commission to be per-
manently marked on or affixed to any such consumer product.

NOTIFICATION AND REPAIR, REPLACEMENT, OR REFUND

Sec. 15. (a) For purposes of this section, the term “substantial product haz-
ard” means—

(1) a failure to comply with an applicable consumer product safcty rule
which createx a subslantial hazard to the pubiic, or

(2) a product defect which (because of the pattern of defect, the number
of defective products distributed in commerce, the severity of the risk, or
otherwise) creates a substantial hazard to the public

(b) Every manufacturer of a consumer product distributed in commerce,
and every distributor and retailer of such product, who obtains information which
reasonably supports the conclusion that such product—

(1) fails to comply with an applicable consumer product safety rule; or
(2) contains a defect which could create a substantial product hazard
described in subsection (a) (2),
shall immediately inform the Commission of such failure to comply or of such
defect, unless such manufacturer, distributor, or retailer has actual knowledge
that the Commission has been adequately informed of such defect or failure to
comply.

(c) If the Commission determines (after affording interested persons, in-
cluding consumers and consumer organizations, an opportunity for the oral
presentation of views as well as for written presentations) that a product dis-
tributed in commerce presents a substantial product hazard and that notification
is required in order to adequately protect the public from such substantial prod-
uet hazard, the Commission may order the manufacturer or any distributor or
retailer of the product to take any one or more of the following actions:

(1) to give public notice of the defect or failure to comply;

(2) to mail notice to each person who is a manufacturer, distributor, or
retailer of such product; or

(3) to mail notice to every persen to whom the person required to give
notice knows such product was delivered or sold.
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Any such order shall specify the form and content of any notice required to be
i er such order. i . .
glv(e(;l)mllg the (Comuxission determines (after affording 1nter§sted parties, in-
cluding consumers and consumer organizatio{ls, an opportunity for a hearing
in accordance with section 554 of title 5, United States Code) that a product
distributed in commerce presents a suwbstantia} product hazard and that action
under this subsection is in the public interest, it may orger the manufacturel: or
any distributor or retailer of such product to take whichever of the following

actions the person to whom the order is direct«}d elgcts— .
(1) to bring such product into conformity with thg requu‘ementg of the
applicable consumer product safety rule or to repair the defect in such
roduct ; . .
r (()g) to replace such product with a like or equivalent produqt which
complies with the applicable consumer product safety rule or which does
not contain the defect; or
(3) to refund the purchase price of such product (less a reasonable
allowance for use, if such product has been in the possession of a consumer
for one year or more (A) at the time of public notice updet subsection (c),
or (B) at the time the consumer receives actual notice of the defect or
noncompliance, whichever first occurs).
An order under this subsection may also require the person to whom it applies
to submit a plan, satisfactory to the Commission, for taking action under which-
ever of the preceding paragraphs of this subsection under which such person
bas elected to act. The Commission shall specify in the order the persons to
whom refunds must be made if the person to whom the order is directed elects
to take the action described in paragraph (8). If an order under this subsection
is directed to more than one person, the Commission shall specify which person
has the election under this subsection.

(e) (1) No charge shall be made to any person (other than a manufacturer,
distributor, or retailer) who avails himself of any remedy provided under an
order issued under subsection (d), and the person subject to the order shall
reimburse each person (other than a manufacturer, distributor, or retailer) who
is entitled to such a remedy for any reasonable and foreseeable expenses in-
curred by such person in availing himself of such remedy.

(2) An order issued under subsection (c) or (d) with respect to a product may
require any person who is a manufacturer, distributor, or retailer of the prod-
uct to reimburse any other person who is a manufacturer, distributor, or retailer
of such product for such other person’s expenses in connection with earrying
out the order, if the Commission determines such reimbursement to be in the
public interest,

INSPECTION AND RECORDKEEPING

8ec. 16. (a) For purpnses of implementing this Aect, or rules or orders pre-
scribed under this Act, officers or employees duly designated by the Commission,
upon presenting appropriate credentials and a written notice from the Commission
to the owmer, operator, or agent in charge, are authorized—

(1) to enter, at reasonable times, (A) any factory, warehouse, or estab-
lishment in which consumer products are manufactured or held, in connec-
tion with distribution in commerce, or (B) any conveyance being used to
tra&lsport consumer products in connection with distribution in commerce ;
an

(2) to inspect, at reasonable times and in a reasonable manner such eon-
veyance or those areas of such factory, warehouse, or establishment where
such products are manufactured, held, or transported and which may relate
to the safety of such products. Each such inspection shall be commenced and
completed with reasonable promptness,

(b) Every person who is a manufacturer, private labeler, or distributor of a
consumer product shall estahlish and maintain such records, make such reports,
ang provide such information as the Commission may, by rule, reasonably re-
quire for the purposes of implementing this Act, or to determine compliance with
rules or orders prescribed under this Act, Upon request of an officer or employee
duly_des_xgnated by the Commission. every such manufacturer, private labeler,
or distributor shall permit the ingpection of appropriate books, records, and
papers relevant to determining whether such manufacturer, private labeler, or

‘tjliﬁtr‘;b‘étm has acted or is acting in compliance with this Act and rules under
is Act.
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IMPORTED PRODUCTS

Sec. 17. (a) Any consumer product offered for importation into the customs
territory of the United States (as defined in general headnote 2 to the Tariff
Schedules of the United States) shall be refused admission into such customs
territory if such product—

(1) fails to comply with an applicable consumer product safety rule;

(2) is not accompanied by a certificate required by section 14, or is not
labeled in accordance with regulations under section 14(c) ;

(3) is or has been determined to be un imminently hazardous consumer
product in a proceeding brought under section 12;

(4) has a product defect which constitutes a substantial product hazard
{within the meaning of section 15(a) (2)) ; or

(5) is a product which was manufactured by a person who the Com-
mission has informed the Secretary of the Treasury is in violation of sub-
section (g).

(b) The Secretary of the Treasury shall obtain without charge and deliver to
the Commission, upon the latter’s request, a reasonable number of samples of
consumer products being offered for import. Except for those owners or con-
signees who are or have been afforded an opportunity for a hearing in a pro-
ceeding under section 12 with respect to an imminently hazardous product, the
owner or consignee of the product shall be afforded an opportunity by the Com-
mission for a hearing in accordance with section 554 of title 5 of the United
States Code with respect to the importation of such products into the customs
territory of the United States. If it appears from examination of such samples
or otherwise that a product must be refused admission under the terms of
subsection (a), such product shall be refused admission, unless subsection (c¢)
of this section applies and is complied with.

(¢) If it appears to the Commission that any consumer product which may be
refused admission pursuant to subsection (a) of this section can be so modified
that it need not (under the terms of paragraphs (1) tbrough (4) of subsection
(a)) be refused admission, the Commission may defer final determination as to
the admission of such product and, in accordance with such regulations as the
Commission and the Secretary of the Treasury shall jointly agree to, permit
such product to be delivered from customs custody under bond for the purpose
of permitting the owner or consignee an opportunity to so modify such product.

(d) All actions taken by an owner or consignee to modify such product under
subsection {c) shall be subject to the supervision of an officer or employee of the
Commission and of the Department of the Treasury. If it appears to the Com-
mission that the product cannot be so modified or that the owner or consignee
is not proceeding satisfactorily to modify such product it shall be refused ad-
mission into the customs territory of the United States, and the Commission
may direct the Secretary to demand redelivery of the product into customs
custody, and to seize the produet in accordance with section 22(b) if it is not
so redelivered.

(e) Products refused admission into the customs territory of the United States
under this section must be exported, except that upon application, the Secretary
of the Treasury may permit the destruction of the product in lieu of exportation.
If the owner or consignee does not export the product within a reasonable time,
the Department of the Treasury may destroy the product.

(f) All expenses (including travel, per diem or subsistence, and salaries of
officers or employees of the United States) in connection with the destruction
provided for in this section (the amount of such expenses to be determined in
accordance with regulations of the Secretary of the Treasury) and all expenses
in connection with the storage, cartage, or labor with respect to any consumer
product refused admission under this section, shall be paid by the owner or
consignee and, in default of such payment, shall constitute a lien against any
future importations made by such owner or consignee. i

(g) The Commission may, by rule, condition the importation of a consumer
product on the manufacturer’s compliance with the inspection and recordkeep-
ing requirements of this Act and the Commission’s rules with respect to such
requirements.

EXPORTS

SEc. 18. Thig Act shall not apply to any consumer product if (1) it can be
shown that such product is manufactured, sold, or held for sale for export from
the United States (or that such product was imported for export), unless such
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consumer product is in fact distributed in commerce for use in the United Sm_tes,
and (2) such consumer product when distributed in commerce, Or any cqntamer
in which it is enclosed when so distributed, bears a stamp or .label stating that
such consumer product is intended for export; except that this Act shall apply
to any consumer product manufactured for sale, offered for _sale, or sold_for
shipment to any installation of the United States located outside of the United

States.
PROHIBITED ACTS

Sec. 19. (a) It shall be unlawful for any person to_— . i )

(1) manufacture for sale, offer for sale, distribute in commerce, or im-
port into the United States any consumer product which is not in con-
formity with an applicable consumer product safety standard under this
Act;

(2) manufacture for sale, offer for sale, distribute in commerce, or im-
port into the United States any consumer product which has been declared
a banned hazardous produet by a rule under this Act;

(3) fail or refuse to permit access to or copying of records, or fail or
refuse to make reports or provide information, or fail or refuse to permit
entry or inspection, as required under this Act or rule thereunder;

(4) fail to furnish information respecting a substantial product defect,
as required by section 15(b) ;

(5) fail to comply with an order issued under section 15 (c) or (d)
(relating to notification, and to repair, replacement, and refund) ;

(6) fail to furnish a certificate required by section 14 or issue a false
certificate if such person in the exercise of due care has reason to know
that such certificate is false or misleading in any material respect; or to
fail to comply with any rule under section 14(c) (relating to labeling).

(b) Paragraphs (1) and (2) of section (a) shall not apply to any person (1}
who holds a certificate issued in accordance with section 14(a) to the effect that
such consumer product conforms to all applicable consumer product safety rules,
unless such person knows that such consumer product does not conform, or (2)
who relies in good faith on the representation of the manufacturer or a distributor
of such product that the product is not subject to an applicable product safety
rule.

CIVIL PENALTIES

Sec. 20. (a) (1) Any person who knowingly violates section 19 of this Act shall
be subject to a civil penalty not to exceed $2,000 for each such violation. Subject
to paragraph (2), a violation of section 19(a) (1), (2), (4), (5), or (6) shall
constitute a separate violation with respect to each consumer product involved,
except that the maximum civil penalty shall not exceed $500,000 for any related
series of violations. A violation of section 19(a) (3) sball constitute a separate
violation with respect to each failure or refusal to allow or perform an act re-
quired thereby ; and, such violation is a continuing one, each day of such viola-
tion shall constitute a separate offense, except that the maximum civil penalty
shall not exceed $500,000 for any related series of violations.

(2) The second sentence of paragraph (1) of this subsection shall not apply to
violations of paragraph (1) or (2) of section 19(a)—

(A) if the person who violated such paragraphs is not the manufacturer
or private labeler or a distributor of the product involved, and

{B) if such person did not have either (i) actual knowledge that his
distribution or sale of the product violated such paragraphs or (ii) notice
from the Commission that such distribution or sale would be a violation of
such paragraphs.

. {b) Any civil penalty under this section may be compromised by the Commis-
sion. In determining the amount of such penalty or whether it should be remitted
or mitigated and in what amount, the appropriateness of such penalty to the
size of the business of the person charged and the gravity of the violation shalt
be considered. The aniount of such penalty when finally determined, or the amount
agreed on compromise, may be deducted from any sums owing by the United
States to the person charged.

(¢) As used in the first sentence of subsection (a) (1) of this section, the term
“knowingly” means (1) the having of actual knowledge. or (2) the presumed
having of knowledge deemed to be possessed by a reasonable man who acts in
the circumstances, including knowledge obtainable upon the exercise of due care
to ascertain the truth of representations.
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CRIMINAL PENALTIES

SEc. 21. (a) Any person who knowingly and willfully violates section 19 of this
Act after having received notice of noncompliance from the Commission shall be
fined not more than $50,000 or be imprisoned not more than one year, or both.

(b) Whenever any corporation knowingly and willfully violates section 19 of
this Act after baving received notice of noncompliance from the Commission, any
individual director, officer, or agent of such corporation who knowingly and will-
fully authorized, ordered, or performed any of the acts or practices constituting in
whole or in part such violation and who had knowledge of such notice from the
Commission shall be subject to penalties under this section in addition to the
corporation.

INJUNCTIVE ENFORCEMENT AND SEIZURE

SEC. 22. (a) The United States district courts shall have jurisdiction to restrain
any violation of section 19, or to restrain any person from distributing in com-
merce a product which does not comply with a consumer product safety rule, or
both. Such actions may be brought by the Attorney General, on request of the
Commission, in any United States district court for a district wherein any act,
omission, or transaction constituting the violation occurred, or in such court
for the district wherein the defendant is found or transacts business. In any
action under this section process may be served on a defendant in any other
district in which the defendant resides or may be found.

(b) Any consumer product which fails to conform to an applicable consumer
product safety rule when introduced into or while in commerce or while held for
sale after shipment in commerce shall be liable to be proceeded against on libel of
information and condemned in any United States district court within the juris-
diction of which such consumer product is found. Proceedings in cases instituted
under the authority of this subsection shall conform as nearly as possible to
proceedings in rem in admiralty. Whenever such proceedings involving identical
consumer products are pending in courts of two or more judicial districts they
shall he consolidated for trial by order of any such court upon application reason-
ably made by any party in interest upon notice to all other parties in interest.

SUITS FOR DAMAGES BY PERSONS INJURED

SEc. 23. (a) (1) If any person dies or sustains personal injury or illness by
reason of the failure of a consumer product to comply with an applieable con-
sumer product safety rule under this Act, then such person (or his survivors
or legal representative) may sue any manufacturer, distributor, or retailer of
such noncomplying produect, and may recover any damages sustained as a result
of such failure to comply.

(2) If any person dies or sustains personal injury or illness by reason of a
failure to comply with an order under section 15(c) or section 15(d), then such
person (or his survivors or legal representative) may sue any person who failed
to comply with such order under section 13, and may recover any damages
sustained as a result of such failure to comply.

(3) An action under this section may be brought in any United States dis-
trict court in the district in which the defendant resides or is found or has an
agent, without regard to the amount in controversy. In any action under this
section, whenever a plaintiff shall prevail the court may award the plaintiff
the costs of the suit, including a reasonable attorney’s fee.

(b) In the case of an action brought for noncompliance with an applicable
consumer product safety rule, no liability shall be imposed under this section
upon any manufacturer, distributor, or retailer who establishes (1) that he did
not have reason to know in the exercise of due care that such product did not
comply with such consumer product safety rule, and (2) in the case of a manu-
facturer or a distributor or retailer who is a private labeler of such noncom-
plying product, that the product was designed so as to comply with all applicable
consumer product safety rules and that due care was used in the manufacture
of the product so as to assure that the product complied with such rule. Iu the
case of an action for noncompliance with an order under section 15, no liability
shall be imposed under this section upon any manufacturer, distributor, or
retailer who establishes that he took all steps as may be reasonable in the exer-
cise of due care to comply with such order.
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(¢) The remedies provided for in this section shall be in addition to and not
in lieu of any other remedies provided by common law or under Federal or State

statutory law.
PRIVATE ENFORCEMENT OF PRODUCT SAFETY RULES AND OF SECTION 15 ORDERS

SEC. 24. Any interested person may bring an action in any United States_ dis-
trict court for the district in which the defendant is found or transacts business
to enforce a consumer product safety rule or an order under section 15, and to
obtain appropriate injunctive relief. Not less than thirty days prior to the com-
mencement of such action, such interested person shall give notice by registered
mait to the Commission, to the Attorney General. and to the person against whom
such action is directed. Such notice shall state the nature of the alleged violation
of any such standard or order, the relief to be requested, and the court_m wh_ich
the action will be brought. No separate suit shall be brought under this section
if at the time the suit is brought the same alleged violation is .the subject of
a pending civil or criminal action by the United States under this Act. In any
action under this section, such interested person may elect, by a demand for
such relief in his complaint, to recover reasonable attorney’s fees, in which case
the court shall award the costs of suit, including a reasonable attorney’s fee, to
the prevailing party.

EFFECT ON PRIVATE REMEDIES

Sec. 25. (a) Compliance with consumer product safety rules or other rules or
orders under this Act shall not relieve any person from liability at common law
or under State statutory law to any other person.

(b) The failure of the Commission to take any action or commence a proceed-
ing with respect to the safety of a consumer product shall not be admissible in
evidence in litigation at common law or under State statutory law relating to
such consumer product.

(e) (1) Subject to section 6(a) (2) but notwithstanding section 6(a) (1), (A)
accident and investigation reports made under this Act by any officer, employee,
or agent of the Commission shall be available for use in any civil, criminal, or
other judicial proceeding arising out of such accident, and (B) any such officer,
employee, or agent may be required to testify in such proceedings as to the facts
developed in such investigations.

(2) Subject to sections 6(a) (2) and 6(b) but notwithstanding section 6(a)
(1), (A) any accident or investigation report made under this Act by an officer
or employee of the Commission shall be made available to the public in 2 manner
which will not identify any injured person or any person treating him, without
the consent of the person so identified, and (B) all reports on research projects,
demonstration projects, and other related activities shall be publie information.

EFFECT ON STATE STANDARDS

SEc. 26. (2) Whenever a consumer product safety standard under this Act is
in effect and applies to a hazard associated with a consumer product, no State
or political subdivision of a State shall have any authority either to establish
or to continue in effect any provision of a safety standard or regulation which
prescribes any requirements as to the performance, composition, contents, design,
finish, construction, packaging, or labeling of such product which are designed to
deal with the same hazard associated with such consumer product ; unless such
requirements are identical to the requirements of the Federal standard.

(b) Nothing in this section shall be construed to prevent the Federal Govern-
n}enj: or the government of any State or political subdivision thereof from estab-
lishing a safety requirement applicable to a consumer product for its own use
if .such requirement imposes a higher standard of performance than that re-
quired to comply with the otherwise applicable Federal standard.

. (c) Upon application of a State or political subhdivision thereof, the Commis-
sion may by rule, after notice and opportunity for oral presentation of views,
exempt from the provisions of subsection (2) (under such conditions as it may
impose) a proposed safety standard or regulation described in such application,
where the proposed standard or regulation (1) imposes a higher level of per-
fprmance than the Federal standard, (2) is required by compelling local condi-
tions, and (3) does not unduly burden interstate commerce,
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ADDITIONAL FUNCTIONS OF COMMISSION

SeC. 27. (a) The Comission may, by one or more of its members or by such
agents or agency as it may designate, conduct any hearing or other inquiry
necessary or appropriate to its functions anywhere in the United States. A
Comx.mssmper who participates in such a hearing or other inquiry shall not
b_e‘dlsgual.lﬁed solely by reason of such participation from subsequently par-
ticipating ina decision of the Commission in the same matter. The Commission
shall publish notice of any proposed hearing in the Federal Register and shall
afford a reasonable opportunity for interested persons to present relevant testi-
mony and data.

(b) The Commission shall also have the power—

(.14) to require, by special or general orders, any person to submit in
writing such reports and answers to questions as the Commission may pre-
seribe; and such submission shall be made within such reasonable period
and under oath or otherwise as the Commission may determine ;

(2) to administer oaths;

(3) to require by subpena the attendance and testimony of witnesses and
(tlhe production of all documentary evidence relating to the execution of its

uties ;

(4) in any proceeding or investigation to order testimony to be taken by
deposition before any person who is designated by the Commission and has
the power to administer oaths and, in such instances, to compel testimony
and the production of evidence in the same manner as authorized under
paragraph (3) of this subsection ; and

(5) to pay witnesses the same fees and mileage as are paid in like cirecum-
stances in the courts of the United States.

(c) Any United States district court within the jurisdiction of which any
inquiry is carried on may, upon petition by the Attorney General, in case of
refusal to obey a subpena or order of the Commission issued under subsection
{b) of this section, issue an order requiring compliance therewith; and any
failure to obey the order of the court may be punished by the court as a contempt
thereof.

(d) The Commission may by rule require any manufacturer of consumer
products to provide to the Commission such performance and technical data
related to performance and safety as may be required to carry out the purposes
of the Act, and to give such notification of such performance and technical data
at the time of original purchase to prospective purchasers and to the first
purchaser of such product for purposes other than resale, as it determines
necessary to carry out the purposes of this Act.

{e) For purposes of carrying out this Act, the Commission may purchase
any consumer product and it may require any manufacturer. distributor, or re-
tailer of a consumer product to sell the product to the Commission at manufac-
turer’s, distributor’s, or retailer's cost.

(f) The Commission is authorized to enter into contracts with governmental
entities, private organizations, or individuals for the conduct of activities au-
thorized by this Act.

(g) The Commission may plan, construct, and operate a facility or facilities
suitable for research, development, and testing of consumer products in order
to carry out this Act.

(h) The Commission shall prepare and submit to the President and the Con-
gress on or before Qctober 1 of each year a comprehensive report on the admin-
istration of this Act for the preceding fiscal year. Such report shall include—

(1) a thorough appraisal, including statistical analyses, estimates, and
long-term projections, of the incidence of injury and effects to the population
resulting from consumer products, with a breakdown, insofar as practicable,
among the various sources of such injury ;

(2) a list of consumer product safety rules prescribed or in effect during
such year;

(3) an evaluation of the degree of observance of consumer product safety
rules, including a list of enforcement actions, court decisions, and compro-
mises of alleged violations, by location and company name ;

(4) a summary of outstanding problems confronting the administration
of this Act in order of priority ;

H. Rept. 1133, 92-2 3
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(5) an analysis and evaluation of public and private consumer product
safety research activities; . .

(6) a list, with a Lrief statement of the issues, of completed or pending
judicial actions under this Act; X . . .

(7) the extent to which technical information was disseminated to the
scientific and commercial communities and consumer information was made
available to the public; . n

(%) the extent of cooperation between Commission officials and represent-
atives of industry and other interested parties in the implementation of
this Act, including a log or summary of meetings held between Commission
officials and representatives of industry and other interested parties;

(9) an appraisal of significant actions of State and local governments
relating to the responsibilities of the Commission ; and

(10) such recommendations for additional legislation as the Commission
deems necessary to carry out the purposes of this Act.

PRODUCT SAFETY ADVISORY COUNCIL

Sec. 28, (a) The Commission shall establish a Product Safety Advisory Council
which it may consult before prescribing a consumer product safety rule or taking
other action under this Act. The Council shall be appointed by the Commission
and shall be composed of fifteen members, each of whom shall be qualified by
training and experience in ovne or more of the fields applicable to the safety
of products within the jurisdiction of the Commission. The Council shall be
constituted as follows:

(1) five members shall be selected from governmental agencies including
Federal, State, and local governments;

(2) five members shall be selected from consumer product industries
including at least one representative of small business: and

(3) five members shall be selected from among consumer organizations,
community organizations, and recognized consumer leaders.

(L) The Council shall meet at the call of the Commission, but not less often
than four times during each calendar year.

tc) The Council may propose consumer product safety rules to the Commis-
sion for its consideration and may function through subcommittees of its mem-
brers. All proceedings of the Council shall be public, and a record of each proceed-
ing shall be available for public inspection.

{d) Members of the Council who are not officers or employees of the United
States shall, while attending meetings or conferences of the Council or while
otherwise engaged in the business of the Council, be entitled to receive compen-
sation at a rate fixed by the Commission, not exceeding the daily equivalent of
the annual rate of basic pay in effect for grade GS-18 of the General Schedule,
including traveltime, and while away from their homes or regular places of
business they may be allowed travel expenses, including per diem in lieu of sub-
sistence, as authorized by section 5703 of title 5, United States Code. Payments
under this subsection shall not render members of the Council officers or em-
ployees of the United States for any purpose.

COOPERATION WITH STATES AND WITH OTHER FEDERAL AGENCIES

SEc. 29. (a) The Commission shall establish a program to promote Federal-
State cooperation for the purposes of carrying out this Act. In implementing
such program the Commission may—

. (1) accept from any State or local authorities engaged in activities relat-
ing to health, safety, or consumer protection assistance in such functions
as injury data collection, investigation, and educational programs, as well
as other assistance in the administration and enforcement of this Act which
such Statgs or localities may be able and willing to provide and, if so agreed,
mady pay in advance or otherwise for the reasonable cost of such assistance,
an

(2) commission any qualified officer or employee of any State or local
agency as an officer of the Commission for the purpose of conducting exam-
inations, investigations, and inspections.

(lv)' In (lletgrmining whether such proposed State and local programs are ap-
propriate in 1mplem§nting the purposes of this Act the Commission shall give
favorable consideration to programs which establish separate State and local
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agencies to consolidate functions relating to product safety and other consumer
protection activities.

{¢) The Commission may obtain from any Federal department or agency such
statistics, data, program reports, and other materials as it may deem necessary
to carry out its functions under this Act. Each such department or agency may
cooperate with the Commission and, to the extent permitted by law, furnish
such materials to it. The Commission and the heads of other departments and
agencies engaged in administering programs related to product safety shall, to
the maximum extent practicable, cooperate and consult in order to insure fully
coordinated efforts.

TRANSFERS OF FUNCTIONS

Sec. 30. (a) The functions of the Secretary of Health, Education, and Welfare
under the Federal Hazardous Substances Act (15 U.S.C. 1261 et seq.) and the
Poison Prevention Packaging Act of 1970 are transferred to the Commission.
The functions of the Administrator of the Environmental Protection Agency and
of the Secretary of Health, Education, and Welfare under the Acts amended
by subsections (b) through (f) of seetion 7 ot the Poison Prevention Packaging
Act of 1970, to the extent such functions relate to the administration and en-
forcement of the Poison Prevention Packaging Act of 1970, are transferred to
the Commission.

(b) 'The functions of the Necretary ot Ilealth, Educntion, and Welfure, the
Necretary of Commerce, and the Federal Trade Comnixsion under the Fliammable
Fabrics Act 13 U.S.C. 1191 et seq.) are transferred to thie Commission. The func-
tions of the Federal Trade Commission under the Federal Trade Commission Act,
to the extent such functions relate to the administration and enforcement of the
Flaummable Fabrics Act, are transtferred to the Commission.

(e) A hazard which is ass ed with consuiner products und which could he
prevented or reduced to a sufficient extent by action taken under the TFederal
Hazardous Substances Act, the Poison Prevention ’ackaging Act of 1870, or the
Flaimmable Fabrics Act may be regulaled by the Commission only in accordunce
with the provisions of those Acts.

(d) (1) All persounel, property, records, obligatinny, and commitments, whi
are used primarily with respect to any function tran cerred under the prov
of subsections (a) and (b) of this section shall be {ransferred to the Commiss .
er of personuiel pursuant to this paragraph shall be without reduction
ttion o1 compensation tor one year aster ~uch transfer, except that the
man of the Comission shall have full anthority to assigu personnel during
such one-year period in order to etficiently c.arry out functions tranxferred to
the Coutmission under thix section.

(2) All orders, determinations, rules, regulations, permits, contracts, certif-
jcates, licenses, and privileges (A) which have been issued, made, granted, or
allowed to become effective in the exercise of functions which are transferred
under this section by any department or agency, any functions of which are
transferred by this section. and (B) which are in effect at the time this section
takes effect, shall continue in effect secording to their ternis untit modified, fermi-
nated, superseded, set aside, or repealed by the Commission. by any court of com-
petent jurisdiction. or by operation of law.

(3) The provisions of this section shall not affect any proceedings pending at
the time this section takes effect hefore any department or agency, functioms of
which are transferred by this section : except that such proceedings, to the extent
that they relute to functions so transterrved. shall be continued hefore the Com-
mission. Orders shall be issued in snch proceedings, appeals shall be taken there-
from, and payments shall be m wle pursuant to such orders, a~ if this section had
not been enacted; and orders issued in any such proceedings shall continue in
effect until modified, terminated, superseded. or repealed Ly the Commission, by a
court of competent jurisdiction, or by operation of law.

(4) The provisions of this section shall not affect suits commenced prior to the
date this section takex effect and in all such suits proceedings shall be had, ap-
peals taken, and judgments rendered. in the same manner and effect as if this
section had not been enucted ; except that if before the date on which this section
takes effect. any department or agencey (or officer thereof in his official capacity)
is a party to a suit involving functions transtferred to the Commission, then such
suit shall be continued by the Commission. No cause of action, and no suit. action,
or other proceeding. by or against any department or agency (or officer thereof
in his official capacity) functions of which are transferred by this section, shall
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abate by reason of the enactment of this section. Causes of actions, suits, actions,
or other proceedings may be asserted by or against the United States or the
Commission as may be appropriate and, in any litigation pending when this
seciion takes effect, the court may at any time, on its own motion or that of any
party, enter an order which will give effect to the provisions of this paragraph.
(e) For purposes of this section, (1) the term “function” includes power and
duty, and (2) the transfer of a function, under any provision of law, of an agency
or the head of a department shall also be a transfer of all functions under such
law which are exercised by any office or officer of such agency or department,

LIMITATION ON JURISDICTION

Sec. 31. The Commission shall have no authority under this Aet to regulate
hazards associated with consumer products which could be prevented or reduced
to a sufficient extent by actions taken under the Occupational Safety and Health
Act of 1970; the Act of August 2. 1956 (70 Stat. 9¥53) ; the Atomic Energy Act
of 1054; or the Clean Air Act. The Commission shall have no authority under
this Act to regulate any hazard associated with electronie product radiation
emitted from an electronic product (as such terms are defined by sections 355
(1) and (2) of the Public Health Service Act) if such hazard of such product
may be subjected to regulation under subpart 3 of part F of title ITI of the Public
Health Service Act.

AUTHORIZATION OF APPROPRIATIONS

SEc. 32. (a) There are hereby authorized to be appropriated for the purpose
of carrring out the provisions of this Act (other than the provisions of section
27(g) which authorize the planning and construction of research, development,
and testing facilities) and for the purpose of carrying out the functions. powers,
and duties transferred to the Commission under section 30—

(1) £35.000,000 for the fiscal year ending June 30, 1973 ;

(2) $39,000,000 for the fiscal year ending June 30, 1974; and

(3) $64,000,000 for the fiscal year ending June 30, 1975.

(b) (1) There are authorized to be appropriated such sums as may be neces-
sary for the planning and construction of research, development and testing facil-
ities described in section 27(g) ; except that no appropriation shall be made for
any such planning or construction involving an expenditure in excess of $100,000
if such planning or construction has not heen approved by resolutions adopted
in substantially the same form by the Committee on Interstate and Foreign
Commerce of the House of Representatives, and by the Committee on Commerce
of the Senate. For the purpose of securing consideration of such approval the
Commission shall transmit to Congress a prospectus of the proposed facility
including (bul not limited to) -~

(A) a brief description of the facility to be planned or constructed ;

(B) the location of the facility, and an estimate of the maximum cost
of the facility ;

(C) a statement of those agencies, private and public, which will use such
facility, together with the contribution to Le made by each such agency
toward the cost of such facility ; and

(D) a statement of justification of the need for such facility.

(2) The estimated maximum cost of any facility approved under this subsec-
tion as set forth in the prospectus may bLe increased by the amount equal to the
percentage increase, if any, as determined by the Commission, in construction
costs, from the date of the transmittal of such prospectus to Congress, but in no

event shall the increase authorized by this paragraph exceed 10 per centum of
such estimated maximum cost.

EFFECTIVE DATE
. Sec. 83. This Act shall take effect on the six
its enactment, except—

(1) sections 4 and 32 shall take effect on the date of enactment of this
Act. and
(2) section 30 shall take effect on the later of (A) 150 days after the

date of enactment of this Act, or (B) the date on which at least three mem-
bers of the Commission first take office.

tieth day following the date of




Purrose anxp Svainary of Tuis LeeisLaTron

This legislation proposes that the Federal Government assume a
major role in protecting the consumers from unreasonable risks of
death, injury, or serious or frequent illness associated with the use
or exposure to consumer products. To carry out that objective, this
bill would create a new, independent regulatory commission with
comprehensive authority to take action across the full range of con-
sumer products to reduce or prevent product-related injuries. The
powers and procedural requirements contained in this legislation, for
the most part, draw and improve upon concepts and practices which
the Congress has previously employed in other safety laws.

In its barest terms this bill would vest in the independent regula-
tory commission, which it establishes, authority to:

(1) collect and disseminate information on consumer product
related injuries;

(2) establish mandatory safety standards where necessary to
prevent or reduce unreasonable product hazards, or—where such
standards are not feasible—to ban the product from the market-
place;

(3) obtain equitable relief in the courts to protect the public
from products which pose imminent hazards to health and safety;
and

(4) administratively order the notification and remedy of
products which fail to comply with Commission safety rules or
which contain safety related defects.

The bill would also provide a system of product ceitification and
permit the Commission to compel inclusion of certain safety-related
nformation in product labels. The Commission would be given broad
inspection and record keeping powers. Enforcement of the bill may
be obtained through court injunctive process or through imposition
of criminal and civil penalties. Also, private suits for damages are
allowed to be brought in Federal courts and consumer suits are per-
mitted to compel compliance with safety rules and certain Commnis-
sion orders.

Basis For LEGISLATION

1t is considered self-evident that the public is entitled to purchase
products without subjecting themselves to unreasonable risk of injury
or death, At the present time, however, consumers are not able to con-
fidently rely on the safety of products which are distributed for their
use or enjoyment.

The National Center for Health Statistics estimates that each vear
20 million Americans are injured in and around the home. Of this
total, 110,000 injuries result in permanent disability and 20,000 in
death. One estimate has placed the annual dollar cost to the economy of
product-related injuries at over §5 billion. Moreover, home accidents
reap a death toll among children under the age of 15 which is higher
than that of cancer and heart disease combined. Yet, despite the
public’s widely held assumption that the Federal government exercises

21)
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broad authority in the interest of their safety, existing federal author-
ity to carb hazards in a majority of consumer products is virtually
non-existent. ) . i .

Within the last six years. the Congress has exhibited an inereasing
concern with the safety of the products which consumers encounter in
their daily lives, This concern has been manifested in the passing of
a series of acts desiened to deal with specific hazards and categories
of products for which a substantial regulatory need had heen estab-
lished. These acts include the National Traflic and Motor Vehicle
Safety et of 1966, the Gas Pipeline Safety Act of 1968, the
Flamiable Fabrics Act Amendments of 1967, the Radiation Control
for Health and Safety Act of 1965, the Child Prevention and Toy
Safety Aet of 1969, and the Poison Prevention Puckaging Act of 1970,

While each of these acts is meritorious in its own 1ight and deserving
of enactment, this legislative program has rvesulted in a patelnwork
pattern of Jaws which, in combiantion, extend to only a small portion
of the multitude of products produced for consumers. Moreover, the
technological revolution and ever-tnereasing public demand for con-
sumer products has produced over the last several years thousands of
new products who-e applications are not easily understood by con-
suniers and whose use may pose great potential for harm.

Recognizing this problem. Congre s erested in 1967 the National
Commission on Product Safety with a mandate {0 “conduet a compre-
liensive study and investigation of the scope and adequacy of meas-
ures now emploved to protect consumers against unreasonable risks
of injuries which may be cavsed by honsehold products.” The worl of
the Connnission extended over a period of two yvears. Much of the Com-
mission's investigative effort was concentrated in a series of widely
publicized informational liearings which were held at different loca-
tions throughout the country. Tn the course of these proceedings, the
Comission was presented with evidence from over 225 witnesses
whose testimony contributed to a hewring record in excess of 7,000
pages. The Commission’s final report was transmitted to both the
President and the Congress in July 1970,

In general terms, the Commission confiried both the absence of and
the need for a strong, vigorous Federl presence to proteet the public
from hazardous consumer products. The Conmission’s findings set out
in sharp terms the shortcomings of past Federal safety efforts.

. Federal products safety legislation consists of a series of
isolated acts treating specific hazards in narrow product cate-
ories. No Governnent ageney possesses aencral authority to
ban products which harbor unreasonable risks or to require
that consumer products conform to minimum safety stand-
urds. '

Such limited Federal anthority as does exist is seattered
among many agencies. Jurisdiction over a single catesory of
products may be shaved by ax nmany as four different. ﬁoﬁarf—
ments or agencies. Morcover, where it exists, Federal prodnct
safety regulation is burdened by unnecessary procedural oh-
stacles, circumseribed mvestigntive powers, inadequate and
Hl-fitting sanctions, burcaueratic lassitude. timid administra-
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tion, bargain-basement budgets. distorted priorities, and mis-
directed technical resources.

In addition, the Commission found State and local laws to be a
“hodgepodee of tragedy-inspired responses to challenges which ean-
not be met by restricted geographical entities.”

Perhaps even more significant. however, are the Commission’s find-
ings that self-interest and competitive forces are not of themselves
sufficient to influence manufacturers to produce safe products. At-
tempts at self-regulation through industry trade uassocitaions and
standards groups was found “patently nadequate.” ITere, the Com-
mission’s findings bear repeating in some detail:

“Competitive forces may require management to subordinate
safety factors to cost consideration. styling, and other marketing
imperatives.

“There is a dearth of factors motivating producers toward
safety. Only a few of the largest manufacturers have coherent,
articulated safety engineering programs. Manufacturers' cflorts
to obtain data on injuries and on the costs and benefits of design
changes that will reduce unreasonable hazards can be chavitable
deseribed as sketehy and sporadie.

“The consensus principle, which is at. the heart of all voluntary
standards making, is not effective for elevating safety standards.
It permits the least responsible segment of an industry to retard
progress in reducing hazards.

“The protection afforded by various seals of approval is no
better than the technical competence, product-testing protocols,
and independence of the certifier. When an industry association
awards the seal, or when it is awarded in return for paid advertis-
ing, the seal may convey a deceptive implication of third-party
independence. Consumers appear to attribute to such endorsements
asignificance bevond their specific meaning.”

There is today no central facility for the systematic collection and
evaluation of injury data. And, for this reason, it is impossible to mea-
sure the true magnitude of product-related injuries or to determine
with confidence what portion of the annual toll of 30,000 deaths or
20 million injuries which are estimated to occur around the American
Lome are actually caused by unsafe products.

Innumerable individual reports, nevertheless, persnaded the Com-
mission—and have persuaded your Committee—that a significant
number of deaths and injuries are directly attributable in whole or in
part to unsafe consumer products. The Commission’s report catalogs
a large number of products which it found. on an ad hoe basis, to
present unreasonable hazards to consumers. These included various
makes, models, or types of : architectural glass, color television sets,
fireworks, floor furnaces, glass bottles, high-rise bicycles, hot water
vaporizers, household chemicals, infant furniture, ladders, power tools.
protective headgear, rotary lawnmowers, toys, unvented gas heaters,
and wringer washing machines. In a section of its report entitled “Un-
finished Business™, the Commission went on to list an additional six-
teen products which it believed warranted further safety investiga-
tion. By any standard of measurement, the Commission concluded
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“the exposure of consumers to unreasonable consumer product hazards
is excessive.” o . )

Rather than propose individual legislation designed to deal with
the product hazards which it had identified, however, the Commission
decided that the Federal Government should abandon its traditional
case by case approach to product safety and consolidate in a single
agency authority sufficient to regulate the full spectrum of products
which are sold to or used by consumers. To this end, the Commission
submitted with its final report legislative proposals to create 2 new
independent regulatory commission with comprehensive powers to
minimize or eliminate unreasonably hazardous products.

ComumitTEr CONSIDERATION

In the first session of this Congress, the Chairman of the committee’s
Subcommittee on 'Commerce and Finance, John E. Moss of California,
introduced a bill which substantially embodied the Product Safety
Commission’s legislative recommendations. Also, drawing upon the
Commission’s report, the President transmitted legislation to the Con-
gress which proposed the establishment of omnibus product safety
authority in the Federal government.

These two proposals formed the focus of 13 days of hearings before
the Subcommittee on Commerce and Finance which extended over a
four-month period. After 8 meetings in executive session, the Subcom-
mittes unanimously reported a clean bill which represented an accom-
modation between the legislative recommendations of the National
Commission on Product Safety and those of the Administration. This
bill, HR 15003, with certain amendments, was ordered favorably
reported on voice vote by the full committee after 2 days in executive
session.

StrUCTURE

All witnesses who testified on this legistation—including virtually
every segment of the manufacturing industry—supported the propo-
sition that the Federal government should ‘assume a major role in
assuring the safety of consumer products. Disagreement among wit-
nesses primarily centered on the organizational structure for regulat-
ing product hazards and the procedures to be employed in the exercise
of governmental authority. Indeed, the most fundamental difference
between the recommendations of the National Commission on Product
Safety and those submitted by the Administration relate to the form
of the governmental agency which is to assume responsibility for pro-
tecting the public from hazardous products.

The Commission had recommended that a new independent federal
agency be established ; the Administration had asked that this author-
ity be given to HEW, It was the Administration’s plan to build on
the activities, personnel and existing facilities of the Food & Drug
Administration and to reorganize FDA for the purpose of assuming
the additional responsibilities contained in this legislation.

_Your committee has decided on the approach recommended by the
National Commission on Product Safety. and, therefore, proposes to
vest comprehensive authority to protect the public from hazardous
products in an independent regulatory agency. This decision reflects
the committee’s belief that an independent agency can better carry
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out the legislative and judicial functions contained in this bill with
the cold neutrality that the public has a right to expect of regulatory
agencies formed for its protection. Independent status, and bi-partisan
commissioners with staggered and fixed terms, will tend to provide
greater insulation from political and economic pressures than is possi-
ble or lilely in a cabinet-level department. The Commission’s decisions
under this legislation will necessarily involve a careful meld of safety
and economic considerations. This delicate balance, the committee be-
leves, should be struck in a setting as far removed as possible from
partisan influence. Also, the creation of a new independent agency,
it is thought, will assure that the regulatory program contained In
this bill will be highly visible to get off to a firm and vigorous start.

The committee’s decision to delegate product safety responsibility
to a new independent commission also stems, in part, from a re-
luctance to assign substantial additional responsibilities to FDA in
the face of a series of studies in recent years which have been sharply
critical of the agency’s abilities to carry out effectively the responsi-
hilities already assigned to it under existing law. Principal among
these studies are internal analyses: beginning with the so-called
Kinslow report in July 1969 (which offered an analysis of FDA’s
consumer protection objectives and programs) ; followed by a depart-
mental review of FDA conducted by then Deputy Under Secretary
Frederic V. Malek completed in December 1969 ; and ending with the
Ritts Committee review of FDA's “total scientific effort” which was
completed in May 1971 Each of these studies identified structural
shortcomings in FDA, citing inadequacies in internal procedures and
organization. Following each study, the prescription has been for
more money and manpower and for reorganization,

There is today evidence that FDA is beginning to take strong,
positive steps to strengthen its regulatory capabilitg. Moreover, the
Department of HEW has recently taken long overdue action to in-
crease the agency's budget.

There is no assurance, however, that the regulatory program for
product safety envisioned in this legislation would be free from orga-
nizational and funding difficulties 1f the Congress were to assign this
authority to FDA, as suggested. On the contrary, it has been the com-
mittee’s experience that when regulatory programs are placed in
Executive Departments which have broad and diverse responsibilities,
the regulatory effort has typically suffered from a lack of adequate
funding and stafling. This has often been the result of the regulatory
program’s inability to compete effectively with other deserving pro-
grams within the Department or to gain public attention and support.
In this regard, it would be difficult to find another Department of the

1 Copies of these studies were submitted in the committee’s hearings on this legislation.
The “Kinslow Report” entitled “Report from the Study Group on Food and Drug Adminis-
tration Consumer Protection Objectives and Programs’ appears in the published hearings
at p. 1025 ; the ‘“Malek Report” which is entitled *‘Analysis and Recommendations: The
Food nnd Drug Administration Organizational Review. . . . December 10, 1969 appears
at p. 982 ; and the Ritts Committee report which is entitled “Report to the Commissioner
of Food and Drugs from the FDA Ad Hoc Science Advisory Committee, May 1971" appears
at p. 986. These studies were repeatedly relied on by consumer groups participating in
the subcommittee’s hearings as evidence that FDA should not be assigned additional
responsibilities for product safety. These crities also called the committee’s attention
to a recent report completed by GAO in April of this year which found a “serious problem
of insanitary conditions” in food-manufacturing plants. In additlon to placing fault on
the manufacturers, it blamed inadequate resources of the FDA and the agency's “lack
of timely and aggressive enforcement action” as contributing to the problem.

H. Rept. 1153, 92-2—4
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Fxecutive branch whose responsibilities are more broad than HEW's,
or where the internal competition for the Secretary’s attention and

tor funds is more intense.
PROCEDURES GOVERNING THE EXERCISE OF FEDERAL REGULATORY AUTHORITY

In addition to the need to establish comprehensive and eflective
regulation over the safety of unreasonably hazardous consumer prod-
ucts, there is a need to insure that the procedures relating to consumer
products are fair to both industry and consumers. The Committee
heard extensive testimony from manufacturers and trade associations
documenting some of the potential difficulties that might be faced in
complying with the regulations of a product safety agency. This testi-
mony convinces the Committee that it is essential to establish both an
effective and fair product safety program, impacting to the minimum
extent practicable on the manufacturing process. In addition, an ef-
fective consumer safety program must insure an adequate opportunity
for participation and judicial review by consumers and regulated
industries.

With these goals in mind the Committee has fashioned legislation
which for the first time affords industry and consumer groups an
opportunity to directly participate in the development of safety
standards. In addition. the Consumer Product Safety Commission
created under this Lill may, where appropriate. agree to contribute
to the cost of development of such standards.

Product safety standards or proposed banning rules must be issued
pursuant to the procedures of the Administrative Procedure Act. In
addition, the hill incorporates added requirements for an oral presen-
tation of arguments and the keeping of a transeript in such proceed-
ings. Review by the courts, where sought, would be on the basis of
“substantial evidence™ in support of the agency'’s action, rather than on
the usual rule. which sustains the agency’s rule-making action if it is
neither arbitrary nor capricious.

While the Committee has determined that it is essential to include
authority to recall substantially hazardous products and products
which do not meet safety standards from the marketplace, it has pro-
vided for an informal hearing prior to public notification, and a formal
hearing prior to repair, replacement or refund under these provisions.
Whether to utilize either of the remedies of repair, replacement or
refunds would be at the election of the manufacturer.

Through these procedures the Committee has sought to develop
legislation which will afford effective protection to consumers and
fairness to the industries of the nation.

Exrranarion or Reportep Bion py SecTIoN

Finding and Purposes

Section 2(a) contains congressional findings respecting ¢, bject
matter of the bill. These include a finding thaat—in }:)rder ?0 gf?esgéi\;:fy
regulate products distributed in interstate commerce—it is necessary
to regulate hazards associated with products the distribution or use of
which affects interstate commerce. The committee’s decision to extend
the reach of this bill to hazards associated with products the distribu-
tronoruse of which “atfects™ commerce has two bases:
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First, that effective enforcement of consumer product safety stand-
ards would be impracticable if the standards applied only to products
in interstate commerce ; and second, that the very substantial economic
cffects of accidents involving consumer products are by themselves
sufficient to justify Federal intervention without regard to whether
the particular product crosses State lines. '

Subsection (b) of section 2 states the purposes of the bill. which are
to protect the public against unreasonable hazards associated with
consumer products, to assist consumers in evaluating product safety, to
develop uniform consumer product safety standards, and to promote
product safety research.

Definitions

Section 3 defines 13 terms which are to have particular application
under this bill. Several of these are definitions commonly found in
Federal statutes; others are unique to this bill and require special
mention.

The definition of the term “consumer product™ delimits the juris-
dictional reach of this bill. Because it is intended to vest omnibus
product safety authority in « single Federal agency, the definition
18 broadly stated to include any article which is produced or distributed
for sale to or for the use, consumption or enjoyment of a consumer
in or around a household or residence, a school, in recreation, or other-
wise, Special attention should be paid to the use of the phrase:
“produced or distributed for sale to * * * or for the use of * * * a
consumer.” It is not necessary that a product be actually sold to a
consumer, but only that it be produced or distributed for his use. Thus
products which are manufactured for lease and products distributed
without churge (for promotional purposes or otherwise) are included
within the definition and would be subject to regulation under this
bill. Also, products which are primarily or exclusively sold to industrial
or institutional buyers would be included within the definition of
consumer product so long as they were produced or distributed for
use of consumers.

1t is not intended that trie “industrial products™ be included within
the ambit of the Product Safety Commission’s authority. Thus, your
committee has specifically excluded products which are not custom-
arily produced or distributed for sale to or use of consumers. The
occasional use of industrial products by consumers would not be suffi-
cient to bring the product under the Commission’s jurisdiction. The
term “customarily” should not be interpreted as intending strict ad-
herence to a quantum test, however, Your committee is aware that
some products which were initially produced or sold solely for in-
dustrial application have often become broadly used by consumers.
If the manufacturer or distributor of an industrial product fosters
or facilitates its sale to or use by consumers, the product may lose its
claim for exclusion if a significant number of consumers are thereby
exposed to hazards associated with the product.

The committe has also excluded froni the definition of consumer
product certain product categories which ave either regulated under
other safety laws or which the Committee has yet to determine should
be subjected to safety regulation of the type envisioned in this bill.
In this grouping are: tobacco and tobacco products, motor vehicles and
motor vehicle equipment, economie poisons, firearms and ammunition,
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medical devices and cosmetics. So that there may be no uncertainty as
to the committee’s intent with respect to the exclusion of food from
this bill, the term is separately defined to make clear that poultry,
meats, and eggs, and poultry, meat, and egg products are meant to
be excluded. The specific listing of these foods and the failure to list
others should not be interpreted as an intention to exclude some foods
or food products while including others. The committee intends to
exclude from application of this bill all foods within the broad meaning
given to that term in section 201 of the Food, Drug and Cosmetic Act.

There has been some confusion over the intended application of this
bill to mobile homes and the increasingly important problem of mobile
home safety. It is the committee’s understanding that the definition
of the term “consumer product” would include any component, equip-
ment, or appliance sold with or used in or around a mobile home. It is
not thought that the term is so broadly stated as to_bring the basic
structure of the mobile home within the reach of this legislation. It
is the committee’s intent that the Consumer Product Safety Com-
mission to be created under this Jegislation would have full authority,
however, to regulate all appliances and appurtenances of the house-
Lold environment of the mobile home.

In several sections of this bill, private labelers are required to as-
sume the same duties and responsibilities as manufacturers. This fol-
lows the committee’s belief that, if a person holds himself out as
manufacturing a product and as standing behind the product’s quality
or performance, it is reasonable to ask him to assume certain respon-
sibilities for that product.

For the purposes of this bill, a “private labeler” is defined to mean
an owner of a brand or trademark which is placed on a consumer
product in lien of that of the manufacturer's, A product is not con-
sidered to bear a private label, however., if the manufacturer’s brand
or trademark also appears on the label.

The term “consumer product safety rule” is defined to include both
a rule which establishes a safety standard, and a rule which declares
a consumer product. a banned hazardous product.

The term “hazard” is defined to mean a risk of death, injury, or
sertous or frequent illness. The phrase “unreasonable hazard” is used
throughout the hill as a short-form reference to unreasonable risk of
death, personal injury. or serious or frequent illness.

The term “manufacturer” is defined to inctude any person who
manufactures, assembles or imports a consumer product. As a result,
those engaged in the assembly of a consumer product are subjected
to the same regulatory control as producers of the product. Also, to
assure parnity of regulation, importers are made subject to the same
reSDonSIbl_htles as domestic manufacturers,
hilgh:;g}l(;n (b) of section 3 provides that common carriers, con-
ok 'riers, or freight forwarders shall not be deemed manufac-
turers, dlstmbptors. or retailers under this bi
;\];c;rulil i)gni?nm dered (:{zs such arises out of their receiving or transport-
cqfrfprs 0‘rmgglr‘-‘pm uct in the ordinary course of their business as

4 warders. Unless excluded, carriers and forwarders

wonld be swent up in the broad definitions of the terms “manufac-

turer,” “distributor,” and “retailers.”
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Consumer Product Safety Commission

Section 4 of this bill establishes an independent regulatory com-
mission to carry out the assigned duties and responsibilities to protect
consumers from unreasonably hiazardous products. This section imple-
ments the National Commission on Product Safety's recommendation
to create a strong independent product safety authority. In using the
term independent, the committee intends that the agency be mnde-
pendent of the executive department and to be removed as {ar as
possible from the influence of partisan politics or political control.

Section 4 creates the Consumer Product Safety Commission in the
image of other regulatory commissions which have been created by
the Congress to regulate the essential industries of rail and air trans-
portation, oil and gas production, communications, and the securities
markets. As such, the Consumer Product Safety Commission is made
subject to traditional requirements relating to the appointment and
organization of independent regulatory agencies. For example, to pro-
mote evenhanded regulation, the Commission is to consist of 5 members
selected on a bipartisan basis to serve for seven-year terms. In the
interest of efficiency and good organization, however, staffing authority
is concentrated in the office of the Chairman-—subject only to the
general guidance of the Commission.

The committee has incorporated several provisions which depart
from and improve upon traditional agency practice. Because the Com-
mission’s Chairman is designated as the principal executive officer
and assigned special powers to control the operation of the agency,
the committee does not believe that the Chairman should serve at the
pleasure of the President. As Mr. Justice Sutherland once noted in
a case involving the attempted removal of a member of the Federal
Trade Commission “[1]t is quite evident that one who holds his office
only during the pleasure of another cannot be depended upon to main-
tain an attitude of independence against the latter’s will.” Accord-
ingly, section 4(a) qualifies the presidential appointment powers by
requiring that the Chairman, when designated as such by the Presi-
dent, shall continue to serve as Chairman until the expiration of his
term of office as a member of the Commission. Thus, if the President
designates a member of the Commission to serve as Chairman at the
time of his appointment to the Commission, that person shall continue
in office as Chairman for his full seven-year term on the Commission.
The President would not be empowered to designate some other Com-
missioner to serve as Chairman within this period. Also, if the seven-
year term of office runs into another administration, the incumbent
President would not be able to remove the Chairman and replace him
with his own designee. o

In order to properly isolate members of the Commission from re-
moval from office at the whim of the executive, section 4(a) states that
members of the Commission may be removed for neglect of duty or
malfeasance in office, but for no other cause. By delineating the bases
for removal, your committee intends to restrict the Preisdent’s power
to remove from office to these grounds alone.

Subsection 4(c) states that no person may hold office as a member of
the Commission if he is a member of, or holds any official relation to,
any person engaged in selling or manufacturing consumer products.
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Commissioners are also disqualified if they own stocks or bonds in sub-
stantial valuation in a person engaged in selling or manufacturing
consumer products or if they are in any way pecuniarily interested in
such person or in a substantial supplier of such person. The committee
recognizes that these restrictions are severe. It is intended by them to
create a standard for members of the Commission which will assure
that thev are their own masters and are known to be such. .

These requirements, of course, are in addition to conflict of interest
codes contained in the eriminal provisions of title 18 (see 18 U.S.C.
207). Also, to assure that Commissioners and principal agency em-
ployces carry ount their responsibilities vigorously and without

compromise, this scetion makes it unlawful for any member of the
Commission or individual employee who receives compensation at a
rate in oxcess of GS-14 to accept employment or compensation from
any manufacturer subject to this act for a period of one year after
terminating employment with the Commission. This restriction is
intended to assure that persons will not seek employment with the
agency or use their Federal office as a means of subsequently gaining
employment in the regulated industry or as a means of acquiring
members of industry as future clients.

Lroduct Satfety Information and Research

Section § directs the Commission to maintain an injury information
clearing honse to collect. investigate, analyze. and disseminate infor-
mation relating to the causes and prevention of death, injury, and
iliness associated with consumer products. The Commission is also
directed to conduct such accident investigations and studies as it con-
siders necessary to this function.

The committee expects that, in the exercise of its responsibilities
under this section, the Commission will develop the means to monitor
aceident occurrences throughout the TUnited States, to deter-
mine whether they are product related and to measure the severity of
the injury caused. Information which discloses that a product may be
hazardous must be promptly transmitted to the manufacturer. In this
regard it is expected that responsible manufacturers, once notified of
the dangers attendant to their products, will act to correct the prob-
lem without requiring governmental action.

It is recognized, of course, that the powers given the Commission to
collect and analyze injury data far exceed the abilities of any single
manufacturer or industry association to acquire information concern-
ing the accident expericnee associated with their products. Private in-
dustry however, should not rely totally on the Government to discover
product hazards. Each manufacturer has today and should continue
to have the responsibility to assure through testing and other inde-
pendent means that his products are free from defect or hazard and
are properly designed for the use for which they are intended or
applied. )

. Section 5(b) authorizes the Commission to conduct research, stud-
ies, and investigations on the safety of consumer products; to test
products and to develop safety testing methods and testing devices;
and to offer training in product safety investigation; and to assist
others in the development of safety standards and test procedures. This
authority is designed to give the Comnmission the means of identifying
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hazards before consumers are exposed to them. The application of
modern technology makes possible sophisticated analysis of product
design and testing for product degradation so that potential accidents
may be foreseen and avoided. And such analyses may well provide
a proper basis for regulatory action without awaiting an accumula-
tion of accident statistics of the maimed and injured.

The Commission is given broad authority to make grants and enter
into contracts to conduct any of these functions. Where the contribu-
tion of technical assistance or financial aid is more than minimal, such
contracts, grants ov other arrangements must provide that the rights
to all information, processes, patents, and other developments result-
ing from any research and development activities must be available
to the public without charge on a nonexelusive basis. Nothing in this
section is intended to deprive the contracted party or grant recipient
from any patent, patent application, or invention which he may have
had prior to entering within the arrangement with the Commission.
Subject to this qualification, it is intended that all information de-
veloped under these grants would be freely and fully available to the
public.

Public Disclosure of Information

If the Commission is to act responsibly and with adequate basis, it
must have complete and full access to information relevant to its
statutory responsibilities. Accordingly, the committee has built into
this bill broad information-gathering powers. It recognizes that in so
doing it has recommended giving the Commission the means of gain-
ing access to a great deal of information which would not otherwise
be available to the public or to Government. Much of this relates to
trade secrets or other sensitive cost and competitive information. Ac-
cordingly, the committee has written into section 6 of the bill detailed
requirements and limitations relating to the Commission’s authority
to disclose information which it acquires in the conduct of its responsi-
bilities under this act.

Subsection (a) makes clear that nothing in this act shall be deemed
to compel the Commission to disclose information which would not
otherwise be available to the public under the Freedom of Informa-
tion Act (5 U.S.C. 552(b) ). There is one exception to this requirement.
The Freedom of Information Act would not require a Federal agency
to permit publie access to investigatory files compiled for law enforce-
ment purposes. Section 25(c) of this bill qualifies the Commission’s
authority to deny access to investigatory files by making accident in-
vestigations specifically available to the public so long as they do not
identify injured parties or attending physicians (unless a release is
obtained from such persons).

Subsection (a) (2) contains an absolute prohibition against the Com-
mission’s disclosure of trade secrets and other information referred to
in section 1905 of title 18—except to other officers or employees con-
cerned with carrying out responsibilities under this act or when rele-
vant in any proceeding under this act. The committee intends that the
term “trade secrets” shall be given the same judicial construction as
that term has acquired under 18 U.S.C. 1905. Accordingly, for the pur-
poses of section 6 of this act, a trade secret means “an unpatented,
secret, commercially valuable plan. appliance. formula, or process,
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which is used for the making, preparing, compounding, treating, or
processing of articles or materials which are trade commodities.”?

Before disseminating any information which identifies the manu-
facturer or private labeler of a product, the Commission is directed to
give the manufacturer or private labeler 30 days in which to comment
on the proposed disclosure of information. This procedure is intended
to permit the manufacturer or private labeler an opportunity to come
forward with explanatory data or other relevant information for the
Commission’s consideration. There is no intention that the Commis-
sion be required to include a manufacturer’s or private labeler’s ex-
planation in the materials which it determines to disseminate at the
end of the 30-day period. This was suggested to the committee and
rejected .. e

The committee recognizes that the Commission has a responsibiilty
to assure that the information which it disseminates is truthful and
accurate. Where it is discovered that the disclosure of information has
been inaccurate or misleading and reflects adversely on the safety of
a consumer product or the practices of any manufacturer, distributor,
or retailer of the product, the Commission is directed to publish a
retraction in a manner similar to that in which the original disclosure
was made. It is intended that a retraction receive at least the same noto-
riety as the original disclosure. Accordingly, if the Commission had
publicly released information to the news media which was inaccurate
or misleading, the retraction must also be released to the news media
and not simply placed in the Federal Register. By requiring that the
Commission publish its retraction in a manner similar to that in which
the original disclosure was made, the committee does not intend to
limit the Commission to these means. There may be circumstances
where equity requires fuller disclosure of the Commission’s mistakes
in order to repair the damage to any manufacturer, distributor, or
retailer of the product which may have resulted from publication of
the inaccurate information.

The Commission is not required to zive prior notification to manu-
facturers of any information which may be disclosed with respect
to a product for which an action has been brought under section 12
(relating to imminently hazardous products) or a product which the
Commission has reasonable cause to believe is in violation of section 19,
The Commission also need not notify manufacturers and await the
tolling of the 30-day period prior to the disclosure of information

i the course of or concerning an administrative or judicial proceeding
under the act.

Consumer Product Safety Standards

Section 7 authorizes the Commission to promulegate mandatory
consumer product safety standards where it finds that such standards
are reasonably necessary to prevent or reduce an unreasonable hazard
to the public associated with a consumer product. These standards may
prescribe requirements relating to the performance, composition, con-
tent, design, construction, finish, or packaging of a product or preécribe
requirements relating to the labeling of a product. Safety standards

18ee Consumers Union of United States V. Vete Admis i
(10897, orrtaarens Un ! ¢ A rans Administration, 301 F. Supp. 798
United States Tarvy Gomm, 8 Fl."z‘d'i%f%ga(f;zgf." Norweegien Nitrogen Produsta Go. v.
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may contain any combination of these requirements which the Com-
mission determines is necessary to prevent or reduce the hazard to the
public.

Section 7(a) contains the statutory admonition that, wherever
feasible, a standard must be expressed in terms of performance re-
quirements. Your committee has expresed a strong preference for
performance standards in the recognition that such standards permit
industry to make the fullest use of its technological resonrces in meet-
ing safety requirements. Mandatory standards which prescribe per-
formance requirements can often be expected to foster rather than stifle
competition. Your committee expects that the Commission will ex-
ercise its authority to establish standards relating to a produet’s
composition, content, design, construction, finish, or packaging only
in circumstances where it 1s persuaded that it would not be feasible to
establish performance criteria.

It should be noted that the Commission’s authority to promulgate
standards under this bill is limited to instances where the hazard as-
sociated with u consumer product presents an unreasonable risk of
death, injury, or serious or frequent illness. Yowr commitiee has not
included a definition of “unreasonable hazards” within this bill. Pro-
tection against unreasonable risks is central to many Federal and State
~afety statutes and the courts have had broad experience in interpret-
ing the term's meaning and application. It is generally expected that
the determination of unreasonable hazard will involve the Commis-
sion in balancing the probability that risk will result in harm aud the
gravity of such harm against the effect on the produect’s ntility, cost,
and availability to the consumer. An unreasonable hazard is clearly
one which can be prevented or reduced without atfecting the product’s
utility, cost, or availability; or one which the effect on the product’
utility, cost or availability is outweighed by the need to protect the
public from the hazard associated with the product. There should be
uo implication, however, that in arriving at its determination the Com-
mission would be required to conduct and complete a cost-benefit
analysis prior to promulgating standards under this act. Of course, no
standard would be expected to impose added costs or inconventence
to the conswmer unless there is reasonable assurance that the frequency
or severity of injuries or illnesses will be reduced.

Procedures for the Development of w Conswmer Product Safety
Standurd

Section 7 contains detailed procedures for the development of con-
sumer product safety standards. Briefly stated, your committee has
attempted to outline a process which makes maximum use of the exper-
tise available in the private sector and permits maximum participa-
tion hy industry and consumer interests in the standard-setting proe-
ess, while at the same time reserving to the Commission that measure
of diseretion and authority nccessary to permit it to efficiently and
cffectively carry out its responsibilities.

Initiation of the Stendard-Making Process

A proceeding to develop a consumer product safety standard is
initiated by publication of notice in the Federal Register which: (1)
identifies the product and the nature of the hazard associated with it:
(2) states the Commission’s determination that u consumer product

H Rept 1153, 92-2. 5
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safety standard is necessary to prevent or reduce the hazard; (3) in-
cludes information respecting any existing standard which may be
relevant; and (4) invites interested persons to come forward within
30 days with an existing standard suitable to be proposed as a consumer
product safety standard under this act or to offer to develop a proposed
consumer product safety standard to deal with the product hazard.

The notice is required to state a development period within which
the Commission must receive final recommendations from any person
whose offer to develop a standard is accepted. The Commission is to
allow 150 days for the development of a recommended standard
unless, for good cause, it finds a longer or shorter period is appropriate.

Subsection (¢) would permit the Commission, in lieu of accepting
an offer for the development of a standard to publish an existing stand-
ard which it finds would adequately prevent or reduce the hazard asso-
ciated with the product if promulgated as a Federal consumer product
safety standard under this act. There are, of course, many thousands of
existing standards which have been issued by a multitude of public
and private organizations and agencies. Many of these relate to con-
sumer product safety. In some cases an existing voluntary standard
may be entirely adequate to prevent or reduce an unreasonable hazard
assoclated with a product, but is ineffective in protecting the public
because it is not widely accepted by industry or because the promul-
gating agency or organization lacks authority to require adherence
to its terms.

Except in circumstances where the Commission determines that
an existing standard would satisfactorily prevent or reduce the hazard,
the Commission is required to accept an offer for the development
of a standard made by an offeror which it determines is technically
competent; is likely to develop an appropriate standard within the
required period; and is willing and able to comply with certain regu-
lations relating to procedures for the development of the standard.
The requirement of technical competence contemplates that an offeror
may be called upon to demonstrate his expertise and capability to
carry out the uncertaking to develop the proposed standard. Tt is not
intended to require that an offeror have past standards-writing expe-
rience or particular knowledge of the product for which the standard
isto he developed. Tt is anticipated that universities and research labo-
ratories could be found technically competent even though they may
have had no experience relating to the product to be regnlated.” '

Subsection (d) makes it mandatory that the Commission accept an
offer to develop a proposed standard in order to assnre that, in the
first instance, private standard-making organizations or technical
committees as well as consumer groups and other public and private
agencies will have an opportunity to prepare a proposed solution to
the problem. Tf the Commission accepfs an offer for the development
of a standard, it may agree to contribute to the offeror’s cost. It is
expected that the Commission will exercise its authority under this
section to prov_lde assistance to consumer organizations or groups
whieh are less likely to he able to bear the costs of standards develop-
ment than are indnstrial trade organizations. Also, in instances where
an offer frnl:n a technical committee or standard-writing organization
is accepted, it is contemplated that the Commission wonld have anthor-
ity nnder this section to limit its contribution to such of the offeror’s
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costs as are attributable to assuring adequate participation by public
representatives in the development process.

Subsection (d)(3) directs the Commission to adopt reeulations
to assure that offerors whose offers are accepted proceed fairly and
openly in the development of the standard. To a large measure, these
regulations parallel requirements which the Administrative Proce-
dure Act (5 TI.8.C. #51 et seq.) prescribes for Federal agencies.
Accordingly, the regulations require the offeror to provide notice
and opportunity for intercsted persons to participate in the develop-
ment process: to keep public records showing the conrse of the stand-
ard’s development and any information submitted to the nfferor which
relates to the development of the standard or other matter relevant
to the evolution of the standard. Such regulations must also provide
that the standards recommended for promulgation he snitable: be
supported by test data or such other documentation as the Commission
may reasonably require; and, in appropriate cases, that they con-
tain suitable test methods for determining compliance with the stand-
ard. Fach offeror must permit the Commission and the Comptroller
General zccess to any books or records which are relevant to the
development of the standard or to the expenditure of any contribu-
tion made by the Commission to the standard’s development.,

Commission Development of a Proposed Stuandurd

Section T(e) imposes restrictions on the ability of the Commission
to proceed independently to develop a proposed standard once it has
accepted an offer for its development. The committee has imposed
these limitations in order to avoid duplication and to help assure that
a proposed standard submitted by an offeror will he given serious
consideration and will not be veadily disearded hy the Commission
in favor of its own solutions to the problem.

Under subsection (e)(2). if the Commission accepts an offer to
develop a standard, it may not, durvine the development period. de-
velop proposals for such standard itself or contract with third parties
for the development of such a standard. The Commission i also pro-
hibited from publishing a proposed rule applicable to the sume hazard
associated with the product during this period. Subsecetion {e) (2)
should not be interpreted, however, as preventing the Commission or
its staff—while awaiting the sulinission of recommended standards—
from developing or acquiring the technical capability necessary to
properly evaluate the standards recommencled to it.

If the Commission determines that no offeror is making satisfac-
tory progress, it may proceed to develop its own proposals or contract
with third parties for that pnrpose. Tt is hoped that this action will
prompt. an offeror to move mare diligently to develop a recommended
standard within the period allowed for its development, Tf, however,
the (‘ommission determines that no offeror is able or willing to con-
tinue satisfactorily to develop the standard. the Commission may end
the development period and immediately publish a proposed produet
safety rule applicable to the product hazard with which the standard
was to have dealt. This proposed rile may take the form either of a
proposed standard or rule declaring the product a banned hazardous
produet.
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Publication of Proposed Rule )

Section 7(f) mandates that the Conimission act within 210 days after
publication of the original notice initiating a proceeding for the
development of « standard to (1) withdraw the notice of proceeding,
or (2) publish a proposed rule which either proposes a consumer
product safety standard applicable to the product or proposes to
declare the product a banned hazardous product. The Commission may
extend the 210 day period for good cause shown.

Banned Huazardous Products

Section 8 grants authority to the (fommission to administratively
ban hazardous consumer products if it finds that the product presents
an unreasonable hazard and that no feasible consumer safety standard
would adequately protect the public from the hazard. Section 9(c) (2)
requires that these findings must be affirmatively made and incorpo-
rated in any adopted rule which declares u product to be a banned
hazardous consumer product. The Commission need not attempt to
first develop a proposed standard to deal with the hazard under sec-
tion 7, but may proceed directly to ban a hazardous product. Inter-
ested persons may ohtain judicial review under section 11 of a banning
rule and may thereby require the Commission to support with substan-
tial evidence its finding that no feasible standard would adequately
protect the public.

Administrative Procedures .\ pplicable to Promvlgation of Conswmer
Product Sufety Rules

Section 9 requires the Commission to act to either adopt a final rule
or withdraw the proposed rule within 60 days of publication of any
proposed consnmer produet safety 1ule under this act. If the Commis-
sion determines to withdraw the proposed rule. it must find that with-
drawal is in the public interest, or that the proposed rule is not reason-
ably necessary to prevent or reduce the hazard associated with the
product. The 60-day period may be extended by the Commission for
good cause shown. )

Consumer product safety viles under this bill are to be promulgated
pursuant to seetion 555 of title 5 of the United States Code. The com-
mitteo has modified the informal rulemaking procedures of the Ad-
mimistrative Procedure Act by requiring that the Commission give
mterested persons an opportunity for the oral presentation of \'i;\\'s,
data, or arguments in addition fo providing an opportunity for the
submission of written comments, Also. a transeri pt.must be kept of this
proceeding to assure that the views of participating parties will be
preserved and available to a reviewing conrt under section 11.

In traditional agency rulemaking. it is discretionary with the
agency whether to provide an oral hearing under section 553 of title
5. Your committee has decided to remove that discretion and make
mandatory that interested persons he atforded an opportunity to
orally present arguments to the Commission. In so domg, the C'om-
mittee sought to reach an accommodation between the i?lfm'mal re-
quirements of section 533 and the formal trial type procedures of
seetions 556 and 557 of title 5. The informal procedures were not
thought to provide the desired opportunity for interested parties to
patticipate i the Commission’s ratemaking proceeding; the formal,
on the other hand, were thought to unduly involve the Clommission
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in adjudicatory procedures inappropriate to the essentially legislative
nature of the rulemaking procedure. The committee has accordingly
crafted an administrative procedure to be employed in this bill which
it believes will maximize opportunitics to participate in the rule-
making proceeding without unduly entangling the Cominission in
trial type procedures.

Consumer product safety rules are required to express the nature
of the hazard the rule is designed to prevent or reduce and state the
rule’s effective date. Rules are required to take effect not more than
180 days from the date issued unless the Commission finds for good
cause that a later effective date is in the public interest. Consumer
product safety standards may be made applicable only to consumer
products which are manufactured after the date a standard is promul-
gated. Thus the Commission could not establish a retroactive
effective date for any consumer product =afety rule which embhodies a
product safety standard. Rules declaring a product to be a banned
hazardous consumer product, however, may apply to products of new
manufacture or to products already distributed 1n commerce.

In determining whether to promulgate a final consumer product
safety rule the Commission is directed to consider all relevant data
available to it including the results of research, development, testing,
and investigation activities. The Commission is instructed to make
appropriate findings to be included in any final rule with respect to
(1) the nature and degree of the hazard, (2) the approximate number
of consumer products or types or classes of consumer products which
are to be made subject to the rule, (3) the public need for the consumer
products which are to be subject to the rule and (4) the probable effect
of the rule npon the utility, cost, or availability of such product.

As a condition precedent to issuing a consumer product safety rule.
the Commission must make findings that (1) the rule (including the
cffective date) is reasonably necessary to prevent or reduce an unrea-
sonable hazard to the public and (2) the promulgation of the rule is
in the public interest. In instances where the rule declares a product
to be a banned hazardous product. the Commission must make an
affirmative finding that no feasible consumer product safety standard
would adequately protect the public.

Amendment and Rerocation of Consumer Product Safety Rules

Under section 9(e¢) the Commission is permitted to adopt rules
amending or revoking any consumer product safety rule which it has
promulgated. An amendment or revocation must take effect within 180
days unless the Commission extends the period for good cause. If
the amendment involves a material change in a consumer product
safety rule, the Commission must observe the full procedures required
for the promulgation of riles contained in sections 7, 8, and 9. For
example, where the Commission proposes to make a material amend-
ment in a rule which embodies a consumer product safety standard,
it must publish notice under section 7 and invite interested persons to
offer to develop an amended standard. In Instances where the Com-
mission proposes to revoke a rule, it must provide an opportunity for
the oral presentation of views, data, and arguments and for written
submissions in accordance with the provisions of section 9(a) (2). A
rule may only be revoked if the Conmmission determines that the
rule is no longer reasonably necessary to prevent or reduce the hazard.
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Persons adversely affected or any consumer or consumer organiza-
tion may obtain judicial review under section 11 of any rule which
materially amends or revokes an existing consumer product safety
rule.

Petition by Intcrested Parties for Consumer Product Safety Hules

Section 10 establishes a mechanism for interested persons to petition
the Commission to commence a proceeding to issue, amend, or revoke
a consumer product safety rule. The right to petl_tlon agency action 1s,
of course, fundamental and already a part of the Administrative
Procedure Act (5 U.S.C.. 553(e)). This section would add to that
privilege by requiring the C'ommission to explain its reasons if it
deternimes to deny the petition. .\s a result. interested persons are
given a means of requiring the Clommission to explain the basis for
maction with respect to a particular product or class of consumer
products.

Judicial Review of Consumer Product Safety Rules

Section 11 provides a procedure under which any person adversely
affected by a consumer product safety rule or any consumer or
consumey organization may obtain judicial review of the rule upon
application to a TLS. court of appeals within 60 days following
promulgation of the rule. The reviewing court. upon application of
the petitioner, may order the Commission to adduce additional data,
views, or arguments. Commission rules arve to be overturned unless
each of the findings which the Commission is required to make under
section 9(c) is shown to be supported by “substantial evidence” on
the record taken as a whole, Thus, although the Clommission’s rule-
making proceeding is permitted to follow the informal procedures
of section 553 of title 5 of the U.S. Code (subject to the further
requirement that the Commission afford an opportunity for the oral
presentation of views. data, and arguments) its determinations are
subjected to the strieter standard of review that is normally reserved
for formal ageney procecdings under sections 556 and 557 of title 5.

Judicial review under this scetion is in addition to. not in lieu of,
other legal rights or remedices. Accordingly, this section should not be
interpreted as abridging in any way a person's right to collaterally
attack a product safety rule to the extent otherwise provided by law
in civil or eriminal proceedings hrought after the expiration of the
60-day period. Nor should the failuve to subject. other Commission
rules or orders to review nuder this section be read as derogating from
enstomary rights of judicial review of such rules and orders which
are made available nnder applicable provisions of the Administrative
Procedure Act (5 17.S.C, T01-06).

Imminent Hazards

Section 12 gives the (‘ommission emergency authority to deal with
hazardous products which present an imminent and unreasonable risk
of death, serious illness, or severe personal injury. In such circum-
stances the Commission may file an action in T8, district court to
seize and condemn the offending product and may bring an action
against any manufacturer, distributor, or retailer of the ;roduct for

such equitable remedy as may he necessary to adequately protect the
public from the hazard. ' ’
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The district court is granted authority to issue mandatory orders
requiring notitication to purchasers known to the defendant, to require
public notice, recall, repair, replacement, or repurchase of such prod-
uct. The Commission may request and the court may order any com-
bination of these remedies.

In determining whether to initiate an action and what type of
equitable relief to request, the Commission may consult with the
Product Safety Advisory Council which is established under section
28 of this bill. The Council is authorized to conduct such hearings or
offer such opportunity for the presentation of views as it may con-
sider necessary or appropriate. In light of the emergency nature of
the proceeding, however, the Council 1s required to submit its recom-
mendations to the Commission within one week. It is to be emphasized
that the Commission has complete discretion whether to consult the
Council and its failure to seek advice shall not in any way affect the
validity of a proceeding under this section.

In appropriate cases, the Commission is required to initiate a pro-
ceeding to promulgate a consumer product safety rule applicable to
the product concurrently with the filing of an action with the court
under this section or as soon thereafter as may be practical. If the
hazard is of a type which would not reasonably be corrected by a
safety standard or by banning the product, the Commission would
not be required to initiate such a proceeding.

New Products

Section 13 gives the Commission rulemaking authority to establish
procedures requiring manufacturers of new consumer products to
furnish notice and a description of the product to the Cominission
before its distribution in commerce. The term “new consumer product™
is defined to mean any consumer product which incorporates a design,
material, or form of energy exchange which (1) has not previously
been used substantially in consumer products ¢nd (2) as to which there
exists a lack of information adequate to determine the safety of the
produet.

This section is designed to provide the Commission with a means of
keeping abreast of new products entering the market place so that it
can head off imminently hazardous products in the courts or promptly
institute a proceeding to ban or develop standards for products which
it determines are unreasonably hazardous. It is not intended that the
Commission's rulemaking powers under this section be used to require
premarket clearance of new consumer products. Thus, the Commission
would not have authority under this section to require a manufacturer
to postpone distribution of a new product until the Commission has
had an opportunity to run tests on the product or make an analysis of
its potential for harm.

Product Certification and Labeling

Section 14 provides that manufacturers (including importers) and
private labelers of products subject to safety standards shall issue
certificates which certify that their products conform to all applicable
consumer product safety rules. Your committee has determined to re-
quire private labelers who distribute a product as if it were their own,
to assume the same responsibilities with respect to certification that
this section would impose upon a manufacturer of the product.
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Certificates are to be issued on the basis of actual tests conducted of
cach product or upon a reasonable testing program, and shall state the
name of the manufacturer or private labeler issuing a certificate and
include the date and place of manufacture. The certificate must ac-
company the produect or be otherwise furnished to any distributor or
retailer to whom the product is delivered. Your committee does not
intend to require that the certificate accompany delivery of each item.
Where it is reasonable and appropriate to certify an entire production
run, or bateh or group of products based upon a reasonable testing
program, the certificate may apply to the entire production run, batch,
or group of products and may be furnished to the distributor or re-
tailer together with a bill of lading (or otherwise) at the time the first
produet from the production run, batch, or group is delivered to the
distributor or retailer. For some products it may be possible to certify
an entire model year; for others, testing results would be valid for only
a single day’s production.

The committee understands that an original shipment is frequently
divided in the course of its distribution and portions of the shipment
will end up in the possession of more than one retailer. In these circum-
stances, manufacturers, importers, or private labelers would not be
expected to issue original certificates to each distributor or retailer. It
wounld satisty the requirenients of this section to deliver a copy of the
certification to any party within the distribntion chain to whom the
product is delivered.

Under subsection (b), the Commission is given rulemaking author-
ity to prescribe reasonable testing programs upon which certification
must be based. In this connection it is the committee's intention that
the Commission would adopt 1ules which cstablish testing criteria or
methods for testing products and the results to he achieved therefrom.
Your committee does not intend that this rulemaking authority be
used by the Commission to require manufacturers to observe specified
production techniques or manufacturing practices in the manufac-
ture or assembly of products.

Section 14(b) (2) gives the Commission authority to prescribe rules
applicable to certification where there is more than one manufacturer
of a consumer product. This was thought necessary because, in an at-
tempt to reach the fullest range of persons engaged in the production
of a consumer product, the bill defines the process of manufacture to in-
clude the assembly or production of a product or any of its component
parts. In the case of certain electrical products, therefore, it would be
common for several “manufacturers” to have participated in the pro-
duction of the product. In such a case it is expected that the Commission
could designate one or more such manufacturers as the manufacturer
required to issue a certificate under paragraph (1) of this subsection
and could provide that other manufacturers of the product would be
relieved of the requirement of issuing a certificate or seeing to it that
a certificate accompanied delivery of the product or component. The
Commission would have the same authority in cases in which there is
more than one private labeler of a product.

Subsection (c) of this section permits the Commission to prescribe
rules which may require any consumer product to e labeled with the
date and place of manufacture and contain suitable identification of
the manufacturer or private labeler. The Commission is given author-
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ity to specify the form and content of such labels and, where prac-
ticable, to require that they be permanently marked on or affixed to
the consumer product. Where products are subject to applicable prod-
uct safety standards under this act, the Commission also may require
that labels certify that the product conforms to all standards and spec-
ify those standards which are applicable to the produect.

The committee recognizes that there may be circumstances where
open dating of particular types or classes of consumer products may
create special economic hardships, or cause a restruction of marketing
techniques which may unduly affect the cost and availability of the
product. In appropriate cases, therefore, it is expected that the Com-
mission would permit manufacturers and private labelers to express
in code the date of manufacture and other labeling information. Infor-
mation which may be required by the Commission under this section
is intended among other things to facilitate product identification in
connection with a notification and recall under section 16 or pursuant
to court order under section 12. Accordingly, if the Commission per-
mits the required information to be expressed in code it should make
certain that consumers and persons within the distribution chain, once
supplied with the key to the code, will have no difficulty in decifering
its meaning. In this regard, manufacturers and private labelers who
use coded mformation may be required to assume added responsibil-
ities to assure that adequate notice is given in the event recall of their
product proves necessary.

Notification and Repair, Replacement, or Refund

Section 15 would require that every manufacturer of a consumer
product which is distributed in commerce and every distributor or
retailer of the product notify the Commission on obtaining informa-
tion which reasonably supports the conclusion that the product (1)
fails to comply with an applicable consumer product safety rule, or
(2) contains a defect that could create a substantial product hazard.
A manufacturer, distributor, or retailer is relieved from this obligation
if he has actual knowledge that the Commission has been adequately
informed of the defect or failure to comply.

If the Commission, based upon information which it receives from
manufacturers, distributors, or retailers or on any other information
which it may independently acquire, determines that a product pre-
sents a substantial hazard and that notification is required in order
to adequately protect the public, it may order the manufacturer or
distributor or retailer of the product to give public notice of the de-
fect or failure to comply and require that notice be mailed to known
customers and persons within the distribution chain. The Commission
may specify the form and content of any notice required.

It is contemplated that a Commission order requiring public notice
may, in appropriate cases, include a requirement that the manufac-
turer, distrabutor, or retailer purchase broadcasting time or buy ad-
vertising space in magazines or newspapers. While broadcasters and
other media may wish to make time and space available without
charge, there is no compulsion that they do so. Nor is it intended that
broadcasters or news media be required to sell time or space in order to
facilitate public notice under this section. A manufacturer, retailer,
or distributor who is ordered to purchase broadcasting time, but is
unable to do so, would be deemed to have complied with the Commis-
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sion’s order so long as he exercised good faith in attempting to carry
out the Commission’s directive. )

It should be noted that manufacturers, distributors, and retailers
niay only be required to mail notice to customers who are known to
them. This is intended to mean customers of whom they have actual
knowledge. Thus, the Commission would not have authority to require
a manufacturer to comb the files of it« retailers to learn the names of
customers who have purchased the product. i o

In order to compel notification under this section, the Commiission
must afford interested persons an opportunity to orally present their
views in addition to atfording them the opportunity to make written
presentations. Like the administrative procedures contained in section
9, this marks a departure from traditional informal rulemaking
authority.

Section 15(a) defines the term “substantial product hazard” to mean
a defect which because of the pattern of defeet, the number of defective

products distributed in commerce and the severity of the risk or other--

wise, can be determined to pose a substantial hazard to the public. This
definition looks to the extent of the pubbic exposure to the hazard. A few
defective products will not normally provide a proper basis for com-
pelling notification under this section. i

Section 15(d) permits the Commission to order a manufacturer, dis-
tributor, or retailer to take remedial action with respect to the product
if the Commission finds both that the product presents a substantial
hazard and that it is in the public interest to order such action. The
Commission must afford interested persons an opportunity for a hear-
ing in accordance with section 534 ef seq. of title b of the United States
Code before it may order remedy of the product defect or failure to
comply. Thus, before being compelled to take remedial action, manu-
facturers, distributors. and retailers may avail themselves of the pro-
cedural safeguards available under the formal adjudicatory procedures
of the Administrative Procedure Act.

1f the Commission orders that remedial action be taken, the person
to whom the order is directed may elect whether to (1) bring the prod-
uct into conformity with the applicable rule or to repair the defect
in such product; (2) replace such product, or (3) refund the purchase
price of such product—Iess a reasonable allowance for use in certain
cases. When the Commission orders more than one person to take ac-
tion, it may specify which of those persons shall be entitled to elect the
remedies listed above. It is expectec{)that in the exercise of this author-
ity the Commission give consideration to where the ultimate legal re-
sponsibility for the defect or failure to comply may lie. The authority
to issue multiple orders under this section is designed to allow the Com.-
mission to order retailers of a product to take action to remedy the
product defect or failure to comply, while permitting the manufac-
turer to determine whether remedy shall take the form of repair, re-
placement, or refund.

A manufacturer, retailer, or distributor ordered to take remedial ac-
tion under this section may be required to submit a plan satisfactory to
the Commission which sets forth the action he intends to take in com-
pliance with the Commission order. This is intended to give the Com-
mission authority to supervise the remedy of the hazard associated
with the product so as to disallow intended repairs which do not in
tact prevent or sufficiently reduce it.
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The Commission is also authorized to specify which persons are
to receive refunds where that remedy is elected. This would permit
the Commission to control not only who will be entitled to refund
but also what proof of claim must be made in order for a person to
recover the purchase price. Accordingly, the Commission is intended
to have authority to specify whether present owners or only first pur-
chasers are entitled to refund and whether the product must be tendered
or whether the sales slip or some other proof of purchase or own-
ership must be made. The Committee has decided against an absolute
requirement that conswmers must tender products in order to be
entitled to the refund in favor of this more flexible approach. The
Committee was concerned that, in some instances, to require the
tender of the product might unduly cxpose consumers and persons
within the distribution chain to the hazards associated with the prod-
uct. Also, the offending product may no longer be in a form which
would allow its tender.

Consumers who avail themselves of the remedy provided by Com-
mission order shall not be charged and must be reimbursed for any
reasonable and foreseeable expenses incurred in availing himself of
the remedy. The Commission is given authority to require any manu-
facturer, distributor, or retailer to reimburse any other person in the
distribution chain for his expenses in carrying out the Commission’s
order. While it is expected that the Commission in the exercise of this
authority will most commonly order those at fault to reimburse others
for their expenses, it is contemplated that the Commission would
have the authority to place this obligation on the person most able
to bear the cost where equitable and other considerations appear to
warrant such action in the public interest. In this area, general rules
are neither appropriate or feasible. The Commission would be expected
to exercise this power on an ad hoc basis taking into account the
individual circumstances of each case.

Inspection and Recordkeeping

In pursuance of the act’s purpose of protecting the public health
and safetv, section 16 grants the Commission broad authority to con-
duct on-site inspections of any factory, warehouse, or establishment in
which consumer products are manufactured or held in connection with
their distribution in commerce, or to enter and inspect any conveyance
being used to transport consumer products. Such inspections may ex-
tend to any portion of any premises or facility which may relate to the
safety of such products.

Inspections under this section may be conducted of any factory,
warehouse, establishment, or conveyance in which consumer products
are manufactured or held whether or not those consumer products are
subject to an applicable product safety rule. The Commission is in-
tended to have authority under this section to conduct periodic or
random inspections in addition to inspections for cause. In the early
stages of this program, however, it is expected that the Commission
in marshalling its resources will place primary emphasis on inspections
to test for compliance with applicable standards and concentrate on in-
stances where 1t has reason to believe that the methods, tests, or proce-
dures related to the manufacture and storage of a prodiict may not be
adequate or reliable.
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Inspections are required to be conducted at reasonable times, in a
reasonable manner, and are to be completed with reasonable prompt-
ness. By so conditioning the time, scope, and length of inspections, the
committee has sought to allay manufacturers’ fears that the inspec-
tion process may be used as a harassing technique or otherwise abused.

Section 16(b) gives the Commission authority to require manufac-
turers, private labelers, or distributors of consumer products to estab-
lish and maintain such records, make such reports, and provide such
information as the Commission may reasonably require for purposes
of implementing this act or to determine compliance with applicable
rules or orders. It should be noted that this authority does not extend
to retailers who are not also manufacturers, private Jabelers, or dis-
tributors (as defined in section 3 of the bill). Such persons have been
excluded by the committee in the belief that mandatory customer
recordkeeping requirements could prove unduly burdensome for a
large number of small retailers and could materially add to the costs
of consumer products. Manufacturers, of course, are free to develop
such arrangements with their retailers as they may believe are neces-
sary to facilitate the efficient and economic recall and remedy of defec-
tive and nonconforming consumer products. Such arrangements will
remain a matter of private agreement.

Records required to be established and maintained by the Commis-
sion must be made available for inspection upon request of a duly
designated officer or employee of the Commission. In exercising its
recordkeeping authority under this section, the committee expects that
the Commission will take due consideration of the cost of establishing
and maintaining the records and benefits to be achieved.

Imported Products

Section 17(a) requires that any consumer product offered for
importation be refused admission into the United States customs
territory if the product (1) fails to comply with an applicable con-
sumer product safety rule; (2) does not meet the certification or label-
ing requirements of section 14; (3) is, or has been, determined to be
an imminently hazardous consumer product under section 12; (4)
has a product defect which constitutes a substantial product hazard
(within the meaning of section 15(a) (2)) ; or (5) manufactured by a
person who the Commission has informed the Sccretary of the Treas-
ury is in violation of subsection (g).

Subsection (b) directs the Secretary of the Treasury to obtain
without charge and deliver to the Commission, upon the latter's
request, 2 reasonable number of samples of consumer products being
offered for import. If it appears from examination of these samples or
otherwise that a product cannot be admitted under the terms of sub-
section (a), such product must be refused admission unless modified
under subsection (c).

Owners and consignees are entitled to an adjudicatory type hearing
with respect to Importation of their products (unless an opportunity
for such a hearing has already been afforded under section 12).

Subsections (c) and (d) permit the owner or consignee to modify
any product so that it may be admitted under the terms of subsection
(a). The modification would be subject to requirements respecting

bonds and would be under the supervision of the Commission and the
Treasury Department.
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Subsection (e) requires that products refused admission under this
section be exported or destroyed.

. Subsection (f) requires that the owner or consignee pay expenses
in connection with the destruction of, and storage, cartage, or labor
with respect to any consumer product refused admission under this
section. If the expenses are not paid, they will be a lien against any
future importations made by such owner or consignee.

. Subsection (g) authorizes the Commission by rule to condition the
importation of a consumer product on the manufacturer’s compliance
with certain inspection and record-keeping requirements.

Exports

Section 18 excludes exported products from the provisions of this
act. This provision has been drawn to exclude only products which are
exported or those which can be shown to have been manufactured, sold
or held for sale for export and which are marked with a stamp or
label stating that the product is intended for export. If a consumer
product is, in fact, distributed in commerce for the use in the United
States, it will be subject to the act.

The committec wishes to point out that any person claiming exemp-
tion under this section for any product found within the United States
has the burden of proving that the product was manufactured, sold,
or held for sale for export. Also, it should be noted that in cases where
such product has been distributed in commerce, in order to qualify for
an exemption, the product (or its container) must bear a stamp or label
stating that the product is intended for export.

Any person engaged in the distribution or sale of products which
are not labeled “for export” must proceed on the premise that the
product is subject to the act and must comply with applicable stand-
ards or rules and, in appropriate circumstances, be accompanied by a
certificate.

Prohibited acts
Section 19 lists prohibited acts under this bill for which civil and
criminal penalties may be imposed or injunctive action brought.
Paragraphs 1 and 2 of subsection (a) make it unlawful for any per-
son to manufacture for sale, offer for sale, distribute in commerce, or
import any consumer product which does not conform to an applicable
consumer product safety standard or which has been declared a banned
hazardous product by rule authorized by section 8. This language is
intended to insure that the act may apply to each stage of the process
followed in the manufacture and distribution of consumer products.
Several persons have expressed the fear that the broad sweep of
this language, would hold in violation of the Act, a manufacturer
whose product failed to comply with applicable standards as it came
off the assembly line, even though the non-conformity was corrected
rior to the products distribution in commerce. This would not be the
intention of the committee. In interpreting the term “manufacture for
sale” the Commission and the courts should look to whether the
manufacturer evidenced an intention to distribute the product. YWhere
the manufacturer could show his intention to correct a non-conforming
product or where he has, in fact, made the required correction, this
paragraph should not be read as permitting the manufacturer to be
held in violation on the technical basis that the product as initially
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produced or assembled did not comply with applicable standards
or rules.

Paragraph 3 makes it unlawful for any person to fail or refuse to
comply with inspection and record-keeping requirements or to furnish
reports or other information required under this act or by Commission
rule.

Paragraphs 4 and 5 make it unlawful to fail to give notice to the
Commission as required by section 15(b) or to fail to comply with a
Commission order under section 15 to give notice to or to repair, re-
place, or refund the purchase price of products which present sub-
stantial hazards. . R

Paragraph 6 would make it unlawful to fail to furnish a certificate
required by section 14 or to issue a false certificate where such person,
in the exercise of due care. would have reason to know is false or mis-
leading in any material respect. It is also made a prohibited act to fail
to comply with Commission rules issued under section 14(c) relating
to the labeling of consumer products.

Tt would not be a prohibited act under this section for a distributor or
retailer to distribute, sell, or offer for sale any product which does not
conform to applicable standards or which has been declared a banned
hazardous product if the retailer or distributor (1) holds a certificate
certifyving that the product conforms to all applicable consumer prod-
uet safety rules (unless he knows that such consumer product does not
so conform) or (2) relies in good faith on the representation of the
manufacturer or distributor that the product is not subject to an
applicable product safety rule. The representation that the product is
not subject to an applicable product safety rule may be either expressed
or implied. In some cases a retailer or distributor may properly assume
that a product is not subject to safety rules. However, where the dis-
tributor or retailer relies on implied representations, he must be pre-
pared to demonstrate his good faith in not pursning further inquiry to
determine whether a product was, in fact. snbject to an applicable
product safety rule.

Civil Penalties

Section 20 makes anv person who knowingly commits a prohibited
act under section 19 subject to a civil penalty of not more than $2.000
for each violation. The Commission may impose multiple penalties
for any related series of violations not to exceed $500.,000. In this re-
spect a separate violation is committed with respect to each failure or
refusal to perform a required act under section 19(a)(3). With re-
spect to violations of paragraphs (1), (2), (4). (5),and (8) of section
19(a) it shall be considered a separate violation for each product
involved.

A person who is not also a manufacturer. distributor, or private
labeler (e.}g. certain retailers) who knowingly violate section 19 may
not be subjected to “multiple penalties” under this section unless he had
actnal knowledge that his sale or distribution of the product would
violate the act or unless he received notice from the Commission that
such action would constitute n violation of the act.

The Commission is given authority to comproniise penalties which
are imposed under this section.

Tt is to be noted that civil penalties may be imposed only for viola-
tions which are knowingly committed. Tn this rvegard the committee
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has defined the term “knowingly” to mean (1) actual knowledge. or
(2) knowledge presumed to be possessed by a reasvnable man acting
in the circumstances including knowledge obtainable upon the excreise
of due care to ascertain the truth of representation.

Criminal Penalties

Under section 21, any person who knowingly and wilfully violates
section 19 of the act after receiving notice of noncompliance from
the Commission may be fined not more than $50,000 or imprisoned for
not more than one year or both.

Where individual directors of corporations or their officers or agents
knowingly and wilfully autherized, ordered, or performed acts which
constituted a violation of the act with knowledge that the Commis-
sion had notified the corporation of its noncompliance, both the corpo-
ration and the individual director, officer, or agent may be subject to
criminal penalties under this section.

Injunctive Enforcement and Seizure

Section 22(a) provides that the U.3. district courts shall have juris-
diction to restrain violations of section 19 or to restrain any person
from distributing in commerce any product which does not comply
with a consumer produet safety rule. This section contains its own
venue requirements and would permit process to be served on « de-
fendant in any district in which he is resident or may be found.

Under subsection (b). any consumer product which fails to con-
form to an applicable safety rule or which is not promptly returned
to customs custody upon the order of the Secretary of the Treasury,
may be proceeded against in an action in 17.5. district court, seized,
and condemned. Procecedings under this section shall conform as nearly
as possible to proceedings in rem in admiralty. To aveid a multiplicity
of actions, this section provides that proceedings initiated against iden-
tical consumer products in two or more judicial destricts, may be con-
solidated by order of the court upon motion of any party in interest.

Suits for Damages by Persons Injured

Section 23 provides = private remedy for damages to persons in-
jured by reason of noncompliance with certain provisions of the bill.
If an individual dies or ~ustains personal injury or illness by reason
of the failure of a consumer product to comply with an applicable
consumer product safety rule under the bill, then he (or his survivors
or legal representative) may sue any manufacturer, distributor, or re-
tailer of the noncomplying product, and may recover any damages sus-
tained as a result of such failure to comply. Likewise if a person dies
or sustains personal injury or illness by reason of a failure to comply
with an order under section 15(c) or section 15(d) (relating to
notification respecting, and repair, ete., of products presenting substan-
tial product hazards), then he (or his survivors or legal reprezenta-
tive) may sne any person who failed to comply with such order under
section 13, and may recover any damages sustained as a result of such
failure to comply.

The committee anticipates, in cases in which it is established that
death, personal injury, or illness occurred by reason of noncompliance
with the consumer product safety rule or section 15 order, that the
courts will in general apply State law as to questions of which types
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of damages may be recovered and which parties in addition to the
injured person can recover damages. The committee intends that any
person who recovers damages by reason of personal injury, illness, or
death, would also be able to recover for any property damage oceurring
by reason of the noncompliance giving rise to the injury, illness, or
death.

Actions under this section may be brought without regard to the
amount in controversy. In any action under this section, whenever a
plaintiff prevails the court may award the plaintiff the costs of the
suit, including a reasonable attorney’s fee. .

Section 27(b) contains affirmative defenses to actions under sub-
section (a). In the case of an action brought for noncompliance with
an applicable consumer product safety rule, no liability will be im-
posed upon any manufacturer, distributor, or retailer who establishes
(1) that he did not have reason to know in the exercise of due care
that the product did not comply with the consumer product safety rule,
and (2) 1n the case of a manufacturer or a private labeler of such non-
complying produect, that the product was designed so as to comply with
all applicable consumer product safety rules and that due care was
used in the manufacture of the product so as to assure that the product
complied with such rule. In the case of an action for noncompliance
with a section 15 order, no liability will be imposed upon any manu-
facturer, distributor, or retailer who establishes that he took all steps
as may be reasonable in the exercise of due care to comply with the
order.

Subsection (c) makes it clear that remedies provided for in section
27 are in addition to and not in lieu of any other remedies provided
by common law or under Federal or State statutory law.

Prz'zvgted Enforcement of Product Safety Rules and of Section 15
rders

Section 24 permits any interested person to bring an action in the
United States district court to enforce a consumer product safety
rule or an order under section 15, and to obtain appropriate injunctive
relief. Thirty days prior notice to the Commission, the Attorney Gen-
eral, and the defendant is required. A separate suit under this section
is prohibited if at the time the suit is brought the same alleged viola-
tion is the subject of a pending civil or criminal action by the United
States under the bill. In an action under this section, the plaintiff may
elect at the time he files his complaint to recover reasonable attorney’s
fees. If he makes such an election, the court must award reasonable
attorney’s fees to the prevailing party. In determining which party is
the “prevailing party” in multi-issue or multiparty litigation, the trial
court should award attornev’s fees in a manner which it determines
will carry out the purpose of this section.

Effect on Private Remedies

Sections 25(a) and 25(b) provide that compliance with consumer
product safety rules or other rules or orders under the bill will not
relieve any person from liability at common law or under State statu-
tory law to any other person; and that the Commission’s failure to
take any action or commence a proceeding with respect to the safety
of a consumer product shall not be admissible in evidence in litigation

at common law or under State statutory law relating to such consumer
product.
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Section 25(c) (1) provides accident and investigation reports by any
officer, employee, or agent of the Commission will be available for use
in any judicial proceeding arising out of such accident, and that any
such officer, employee, or agent may be required to testify in such
proceedings as to the facts developed in such investigations. The avail-
ability of such reports and testimony is subject to the bill's restrictions
on disclosure of trade secrets but not otherwise subject to the restric-
tions of section 6.

Section 25(c) (2) requires that any such accident or investigation
report be made available to the public in a manner which will not
identify any injured person or any person treating him, without the
consent of the person so identified, and that all reports on research
projects demonstration projects, and other related activities shall be
public information. The availability of reports under this provision
1s subject to all of the restrictions of section 6 except those of section
6(a) (1) (providing that matter exempted from the disclosure require-
ments of the Freedom of Information Act need not be disclosed under
the bill).

Effect on State Standards

Section 26 provides that at such time as the Commission prescribes
a product safety standard under this act and such standard takes
effect, no State or political subdivision shall have authority to estab-
lish or continue in effect any safety standard or regulation which pre-
scribes any requirement as to the performance, composition, contents,
design, construction, finish, packaging, or labeling of such product
which 1s devised to protect the public from the same hazard associated
with the product (unless such requirements are identical to the Fed-
eral standard). It is intended that Federal authority—once exercised—
occupy the field and broadly preempt State authority to regulate the
same product hazards. Accordingly, the Federal preemption is in-
tended to extend not only to State authority to set standards on label-
ing requirements but also to prevent States from acting to ban products
which conform to applicable Federal safety standards where the pur-
pose of the ban is to protect the public from the same product hazard.

This section would, however, permit States to establish or to con-
tinue standards which are identical to the Federal standard. Also,
under certain conditions, States may be permitted by the Commission
to impose standards which call for a higher level of performance.
In both instances it is intended that the State or political subdivision
will maintain its own enforcement mechanisms and be able to estab-
lish its own eriminal and civil penalties for violation of the standard.
By permitting dual enforcement, it is not intended that this section
will be used as a means of subjecting violators to double penalties.
In instances where violators have already been adequately penalized
under State law, it 1s expected that Federal civil and criminal penalties
will not be sought by the Commission or will not be imposed in their
full measure. Moreover, in instances where State action follows the
imposition of Federal penalties, it is expected that the Commission
will take this into consideration in determining whether to compromise
any civil penalty already imposed under section 21.

Additional Functions of Commission
Section 27(a) authorizes the Commission, its members, or its desig-
_ nated agent or agency, to conduct any hearing or other inquiry neces-
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sary or appropriate to its functions anywhere in the United States,
Commissioners who participate in such a hearing or inquiry are not
disqualified solely by reason of such participation from subsequently
participating in Commission decisions in the same matter. The Com-
mission is directed to give notice of any hearing, and an opportunity
to participate therein. ) o .

Subsection (b) of section 27 authorizes the Commission to require
any person to submit reports and answers to questions; to administer
oaths: to require by subpena the attendance and testimony of wit-
nesses and the production of documentary evidence; to take deposi-
tions; and to pay witnesses’ fees. United States district courts are
authorized under subsection (c) to enforce the Commission’s subpenas,

Section 27(d) permits the Commission to require. for purposes of
carrying out the legislation, that manufacturers provide to the Com-
mission with performance and technical data related to performance
and safety. and that they give notification of such performance and
technical data at the time of original purchase to certain purchasers
and prospective purchasers. .

Subsection (e) authorizes the Commission, for purposes of carrying
out the hill, to purchase any consumer product and to require any
manufacturer, distributor, or retailer of a consumer product to sell
the product to the Commission at manufacturer's, distributor’s, or re-
tailer's cost. Subsection (f) authorizes the Commission to enter into
contracts with governmental entities, private organizations, or individ-
uals for the conduct of activities authorized by the bill.

The Commission, nnder section 27(g), may plan, construct, and op-
erate facilities suitable for research, development, and testing of con-
sumer products in order to carry out the hill; however, appropriations
to plan or construct such facilities would not be authorized except as
provided in section 82(b) of the bill.

Section 27 (h) directs the Commission to prepare and submit to the
President and the Congress an annual report which swould contain in-
formation respecting the Commission's activities, legislative recom-
mendations, and certain other matters, including a log or summarv of
meetings held between Commission officials and representatives of in-
dustry and other interested parties.

Product Safety Advisory Couneil

_Section 28 directs the Commission to establish a Product Safety Ad-
visory Council which it may consult before prescribing consumer prod-
uct safety rules or taking other action under the bill, The Council is to
be appointed by the Commission and to be composed of fifteen members
qualified by training and experience in fields related to product safety.
Five members are to be selected from governmental agencies; five mem-
bers are to he selected from consumer product industries (including a
small business representative) ; and five members are to be selected
from consumer organizations, community organizations. and recog-
nized eonsumer leaders. The Couneil is to mect at the call of the Com-
mission. but not less often than four times during each calendar vear.
The Council may propose consumer product. safety rules to the Com-
mission and may function through subcommittees, Council proceedings
(and a record thereof) are to be public. Council members (other than
Federal officers or employees) will be compensated on a per diem basis,
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and receive travel expenses; but such payments will not render Coun-
cil members officers or employees of the United States for any purpose.
Cooperation With States and Other Federal Agencies

The Commission is directed by section 29(a) to establish a program
to promote Federal-State cooperation for the purposes of carrying out
the legislation, and it is authorized under such program to—

(1) accept from any State or local authorities assistance in
carrying out the legislation, and to pay in advance or otherwise
for the reasonable cost of such assistance, and

(2) commission any qualified officer or employee of any State
or local agency as an officer of the Commission for the purpose of
conducting examinations, investigations, and inspections.

In carrying out subsection (a), the Commission is directed to give
favorable consideration to programs which establish separate State
and local agencies to consolidate functions relating to product safety
and other consumer protection activities.

Section 29(c) authorizes the Commission to obtain from any Fed-
cral department or agency such statisties, data, program reports, and
other materials it deems necessary to carry out its functions under the
bill, and such departments and agencies are authorized to cooperate
with the Commission, and, to the extent permitted by law, furnish
such materials to it. The Commission and the heads of other depart-
ments and agencies which administer programs related to product
safety are directed to cooperate to the maximum extent practicable.

Transfers of Functions

Subsections (a) and (b) of section 30 transfer to the Commission
all functions of the Secretary of Health, Education, and Welfare
under the Federal Hazardous Substances Act and the Poison Preven-
tion Packaging Act of 1970 and all functions of the Secretary of
Health, Education, and Welfare, the Secretary of Commerce, and the
Federal Trade Commission under the Flammable Fabrics Act. The
functions of the Administrator of the Environmental Protection
Agency and of the Secretary of Health, Education, and Welfare un-
der the certain acts amended by section 7 of the Poison Prevention
Packaging Act of 1970, to the extent such functions relate to the
administration and enforcement of the Poison Prevention Packaging
Act of 1970, are also transferred to the Commission. In addition, the
functions of the Federal Trade Commission under the Federal Trade
Commission Act, to the extent such functions relate to the administra-
tion and enforcement of the Flammable Fabrics Act. are transferred
to the Commission.

Section 30(c) provides that a hazard which is associated with a con-
sumer product and which could be prevented or reduced to a sufficient
extent by action taken under the Federal Hazardous Substances Act.
the Poison Prevention Packaging Act of 1970, or the Flammable
Fabries Act may be regulated by the Clommission only in accordance
with the provisions of those acts. .

Paragraph (1) of section 30(d) provides that personnel, property,
etc., which are used primarily with respect to any function transferred
under section 30 (a) or (b) will be transferred to the Commission,
but transfer of personnel will be without reduction in classification
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or compensation for one year after such transfer, The Chairman of the
Commission, however, can assign personnel during such one-year
period in order to carry out the bill. . .

The remaining paragraphs of section 30(d) contain savings pro-
visions the principal provisions of which are as follows: Orders, rules,
etc., which took effect under functions transferred under section 30
are to continue in effect according to their terms until changed in
accordance with law. Section 30 does not affect pending administrative
proceedings, except that such proceedings (to the extent that they
relate to transferred functions) will be continued before the Com-
mission. Section 30 does not affect suits commenced prior to the date
it takes effect, and such suits will proceed as if section 30 had not
beeen enacted; except that if, before section 30’s effective date, any
department or agency (or officer thereof) was a party to 2 suit in-
volving functions transferred to the Commission, the suit will be
continued by the Commission.

Some _question has been raised about the interrelationship of the
Poison Prevention Packaging Act provisions authorizing special pack-
aging standards for foods, drugs, and cosmetics, and the packaging
requirements for these same products under the Food, Drug and Cos-
metic Act. In particular, since a new drug application requires ap-
proval by FDA of all drug packaging, there would be dual regulation
over this particular aspect of the product. The Committee intends that
the Commission and the Food and Drug Administration will cooperate
fully in coordinating any overlapping statutory requirements. For
example, before exercising its authority under the Poison Prevention
Packaging Act to prescribe safety closure standards for drugs which
may have been the subject of a new drug application under the Food,
Drug and Cosmetic Act. the Commisston would be expected to co-
ordinate its activities with FDA to preclude the possibility that a
safety closure standard would be inconsistent with requirements im-
posed by FDA to assure the purity and effectiveness of the drug.

Limitation on Jurisdiction

Section 31 provides that the Commission has no authority under
the bill to regulate hazards associated with consumer products which
could be prevented or reduced to a sufficient extent by actions taken
under the Occupational Safety and Health Act of 19705 the Act of
August 2, 1956; the Atomic Energy Act of 1954 ; or the Clean Air
Act. In addition, the Commission has no authority under the bill to
regulate any electronic product radiation hazard which may be sub-
]ecte.d.to regulation under the electronic product radiation control
provisions of the Public Health Service Act.

Authorization of Appropriations

Section 32(a) authorizes appropriations to carry out the provisions
of the bill (other than the provisig)ns of section 271"(Vg) whichpauthorize
the planning and construction of research, development, and testing
facilities) and for the purpose of carrying out the Federal Hazardous
Substances Act, the Poison Prevention Packaging Act of 1970, and
the Flammable Fabrics Act. The authorizations are $55,000.000,

$59,000.000, and $64.,000 000
respectivelfr. $64,000,000 for fiscal years 1973, 1974, and 1975,
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Appropriations are authorized, under section 32(b), to plan and
construct research, development, and testing facilities described in
section 27(g); but no appropriation for planning or construction
involving an expenditure 1n excess of $100,000 may be made unless the
planning or construction has been approved by the Committee on
Interstate and Foreign Commerce of the House of Representatives
and by the Committee on Commerce of the Senate. For the purpose
of securing consideration of such approval the Commission is to trans-
mit to Congress a prospectus which would include a description of the
facility, its location, and estimated maximum cost. The estimated maxi-
mum cost of the facility could be increased in the manner set out in
section 32(b) (2).

Effective date

Section 33 provides that the bill will take effect 60 days after the
date of its enactment, except that sections 4 and 32 will take effect
on the date of enactment of the bill, and section 30 will take effect
on the later of (a) 150 days after date of enactment or (b) when at
least three members of the Commission first take office.

CosT ESTIMATES

In accordance with Section 252 (a) of the Legislative Reorganization
Act of 1970 (Public Law 91-510), your committee estimates the
following costs will be incurred in carrying out functions under H.R.
15003 :

Five-Year Cost Estimate for the Proposcd Consumer Product Safety Commission

Fiscal year: Millions
1973 $55
1074 59
1975 64
1976 65
1977 65

NoTe.—Cost estimates do not include appropriations for amounts required in the plan-
ning, construction, or operation of research, development and testing facllities authorized

under this bill.
AGENCY REPORTS

DEPARTMENT OF AGRICULTURE,
OFFICE OF THE SECRETARY,
Washington, D.C., February 99,1972.
Hon. HarLey O. STAGGERS,
Chairman, Commitiee on Interstate and Foreign Commerce, House
of Representatives, Washington, D.C.

Dear Mr. CratrMAN : This responds to your request of May 18,1971,
for a report on H.R. 8157, a bill “To protect consumers against un-
reasonable risk of injury from hazardous products, and for other
purposes.” . .

This bill is designed to protect consumers against unreasonable risk
of injury from hazardous products through the establishment of a
Consumer Product Safety Commission, issuance by the Commission
and enforcement of consumer product safety standards, and other
measures.
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The Department much prefers H.R. 8110, a bill with similar intent
which would vest responsibility in the Secretary of the Department
of Health, Education, and Welfare. ) ]

The Office of Management and Budget advises that there is no ob-
jection to the presentation of this report from the standpoint of the
Administration’s program.

Sincerely,
J. PaiL. CAMPBELL,

Acting Secretary.

CoMPIROLLER GENERAL OF THE UNITED STATES,
Washington, D.C.,July 20, 1971.
Ton. HARLEY Q. STAGGERS, ‘
C'hairman, Committee on Interstate und Foreign Commerce.
House of Representatives

Dear Mr. CHaryMaN : Reference is made to your letter of May 10,
1971, requesting our views on ILR. 8110, which, if enacted, would be
cited as the “Consumer Product Safety Act of 1971.” The stated pur-
pose of the bill is to protect the public health and safety by reducing
the risks of death, illness, and injury associated with the use of con-
sumer products.

While we have no special information as to the advantages or dis-
advantages of the proposed legislation and therefore have no recom-
mendations as to its merits, we offer the following technical comments
on certain provisions of the bill.

Section 3(1) of the bill would define the term “‘consumer products”
and would specifically exclude, among other items, food, drugs, and
cosmetics from the definition. These three items, as well as devices, are
regulated by the Food, Drug and Cosmetic Act, as amended. The
conmittee may wish to consider adding devices to the list of the ex-
¢lusions in this section.

Section 20 provides that the Secretary, in earrying out his duties,
shall, to the maximum extent practicable, utilize the personnel. facili-
ties, and other technical support available in other Federal agencies.
The committee may wish to clarify whether this is to be done on &
reimbursable or nonreimbursable basis.

We note that the bill does not authorize the appropriation of funds
to implement the program. The committee may wish to add a section
establishing specific authorization amounts for carrying out the
provisions of the bill.

Sincerely yours,

Rosert F. KELLER,
Deputy Comptroller General of the United States.

DrrarryeNt or Heavti, EptcarioN, Axp WELFARE.
Washington, D .C., June 23, 1971.
Hon. HarLEY O. StaceERs,
Chairman, Committee on Interstate and Foreign Commerce, House
of Representatives, Washington, D.C.
Desr Mr. Crramaax: This is in response to your request of May
10,1971, for a report on H.R. 8110, a bill “To protect the public health
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and safety by reducing the risks of death, illness, and injury associated
with the use of consumer products.”

The bill embodies an Administration proposal transmitted to the
Congress on April 20, 1971, and would carry out a recommendation
in the President’s February 24, 1971, consumer message for enact-
ment of a consumer product safety bill. The proposal is designed to
reduce or eliminate unreasonable risk of death or serious or frequent
injury associated with exposure to or use of such products, by estab-
lishing within the Department of Health, Education, and Welfare
a proauct safety program under which the Secrctary would collect
and disseminate information on consumer product safety hazards and
promulgate mandatory standards for consumer products insofar as
the need for such standards is supported by injury and other data.

Provision would also be made for the banning of imminently
hazardous consumer products, or unreasonably hazardous consumer
products for which adequate standards cannot be set.

A section-by-section summary of the bill is included for your con-
venience.

We would suggest a minor technical correction. On page 11 of the
bill, line 12, “Sec. 9” should read “Sec. 87.

For the reasons stated in the President’s message, we urge prompt
enactment of this legislation.

The Office of Management and Budget advises that there is no ob-
jection to the submission of this report and that enactment of this bill
would be in accord with the program of the President.

Sincerely,
Eirvior L. RICIIARDSON,
Secretary.

DepartMENT OF HEALTH, EpUTCATION, 3ND WELFARE,
March 1, 1972.
Hon. HarLey O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House
of Representatives, Washington, D.C

Dear Mz, Cuamraan : This letter is in response to yonr requests for
reports on H.R. 260 and H.R. 8157, bills “To protect consumers against
unreasonable risk of injury from hazardous products and for other
purposes.”

Briefly stated, these bills would create an independent Consumer
Product Safety Commission with authority to promulgate mandatory
consumer product safety standards and regulations to protect con-
sumers from unreasonable risks of death or injury. The Commission
would be empowered to enforce compliance with such prodiet safety
standards through a broad range of civil and criminal sanctions and
to ban nnreasonably dangerous products for which feasible standards
cannot be set. These bills would also create a Consumer Safety Advo-
cate with specific respousibility to represent consumer interests before
the Commission and an Injnry Information Clearinghonse to enlleet,
analyze and disseminate information relating to the eauses and pre-
vention of prodnct-related injuries to consumers.

As vou know there is a serious need to develop meaningful and pra~-
tical legislation designed to assist in minimizing injuries and deaths
associated with the use of and exposure to consumer products. The
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President proposed comprehensive regulation of hazardous consumer
products i1I1) h{)s Consumgr Message of February 24, 1971. This pro-
posal is embodied in H.R. 8110, a bill which you have sponsored and
which has been referred to your Committee. It encompasses five major
responsibilities which woui,i be assigned to a new Consumer Safety
Administration within the Department of Health, Education, and
Welfare. Through this organization we would :

(1) Gather data on injuries from consumer produets;

(2) Make preliminary determinations of the need for partic-
ular standards;

(3) Develop and promulgate safety standards;

(4) Monitor industry compliance and enforce mandatory stand-
ards; and

(5) Ban unreasonably dangerous consumer products and use
judicial action to move against products that are imminently
hazardous.

Perhaps the foremost of the differences between HL.R. 8110 and the
instant bills is that of the organizational location assigned to the prod-
uct safety function. H.R. 8110 would place it in our Department. H.R.
260 and H.R. 8157 would place it in an independent regulatory orga-
nization, a Consumer Product Safety Commission consisting of five
Commissioners.

The reason for the organizational location proposed by H.R. 260
and H.R. 8157 is explained in the final report of the National Com-
mission on Product Safety after whose recommendations the two bills
are patterned. The Commission feared that if product safety regula-
tion were subordinated to a larger agency administering other equally
comprehensive programs, the emphasis on consumer safety would suf-
fer. “Protection of the public interest will be strengthened,” the Com-
mission wrote, “if the agency has authority to make its own final deci-
sion, free of restriction by a parent agency, and if its funds are suffi-
cient and its activities highly visible.”

We are not inclined to think that, these observations hold true over
the long term. An action of the Federal Trade Commission, for exam-
ple, has never seemed more “visible” than an action of the Food and
Drug Administration, even though the FTC is an independent agency.
Nor have independent regulatory agencies shown a greater resistance
than other agencies to the pressures that often cause agencies to iden-
tify their interests with those of the industries they regulate.

Beyond these issues, though, there are positive advantages to be
gained by locating the product safety function in HEW. On a wholly
practical level, the Department now has an extensive field enforce-
ment staff engaged in product regulation, as well as medical and
technical experts in the area, and scientific testing laboratories. It
seems far more economical and efficient to expand this staff to meet
the workload to be generated by ILR. 8110, than to require such 2 staff
to be duplicated through enactment of either FL.R. 230 or HLR. 8157.

Ina larger sense, however, we see H.R. 8110 as a measure to protect
the public health. Of the various concerns of the citizen as a consumer,
that of his health—the freedom from hazards to his health and safety
from the products he buys—must surely be paramount, It is more
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important to him than the threat of economic loss from defective
goods or deceptive practices.

Because our Department has primary responsibility within the
Executive Branch for protecting the public health, we now adminis-
ter those consumer health and safety protection laws having the great-
est breadth. These include, as you know, the Federal Food, Drug, and
Cosmetic Act, the radiation control for health and safety program,
and the Federal Hazardous Substances Act. Enactment of the Presi-
dent’s reorganization proposals, by transferring these as well as other
product safety programs to a new Department of Human Resources,
would further consolidate consumer protection responsibility in a
single Federal entity. Centralizing these responsibilities will give
Federal consumer protection efforts a single direction: that is, a more
rational ordering of regulatory priorities than is now possible, as
well as coordinated, and therefore enhanced, enforcement.

The Administration, in a July 19, 1971, letter from the President
to the Chairman of the Senate Commerce Committee, has also com-
mitted itself to strengthen the organizational structure for product
safety within our Department. upon enactment of the Administra-
tion’s proposal, so that we may bear our new responsibilities under it.
We propose to fulfill this commitment in an orderly and practical
manner by building upon existing competence, experience, and authori-
ties within the Department.

In recognition of our expanding role in the consumer protection
field, we have recently brought together within the Food and Drug
Administration the previously scattered departmental authority to
protect the health and safety of the consumer. Essentially all con-
sumer protection authorities and resources of the Department are
therefore now centered in FDA. In addition to long experience and
a proven record of accomplishment, this agency possesses significant
scientific competence; it maintains an extensive field investigational
and enforcement staff; and it has strong laboratory and other technical
capacity.

The Administration bill would substantially enlarge the Depart-
ment’s consumer protection responsibilities. Upon its enactment, there-
fore, we would build upon the FDA framework by establishing a new
Consumer Safety Administration to be composed of three major
Offices:

—the Office of Product Safety Regulation;

—the Office of Drug Regulation; and

—the Office of Food Regulation. . )

These Offices will be supported by information collecting, field sur-
veillance, and research capabilities, foundations for which already ex-
ist within the Department. A National Center for Consumer Safety
Statistics will be established to collect, analyze, and disseminate infor-
mation on injuries and their causes, as they are associated with food,
drugs, and consumer products. . .

Within this organizational frame, undergirded l?y more specific
legislative authority and reinforced by the President’s assurance that
he will seek the necessary resources, we will be well prepared to serve
the needs of the American consumer in the 1970’s and beyond.
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For these reasons, and for the additional reasons discussed in the ap-
pended staff memorandum, we strongly recommend enactment of H.R.
8110 rather than H.R. 260 or H.R. 8157.

We are advised by the Office of Management and Budget that there
is no objection to the presentation of this report and that enactment of
ILR. 8110 would be in accord with the program of the President.

Sincerely,
Evvior L. RICHARDSON,
Secretary.

Trne GENEraL CoUNSEL OF THE TREASURY,
Washington, D.C., September 3, 1971.
Hon. Harrey O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mg, CraIR3AN : Reference is made to your request for the views
of this Department on H.R. 8157, “To protect consumers against un-
reasonable risk of injury from hazardous products, and for other
purposes.”

The proposed bill would create and establish « Consumer Product
Safety Commission consisting of five Commissioners who would have
the authority to promulgate consumer product safety standards or
other regulations for consumer product safety, except as to those prod-
ucts regulated under existing Federal laws as, for example, the Food,
Drug, and Cosmetic Act; and the Federal Insecticide, Fungicide, and
Rodenticide Act.

Section 21 of the bill deals with the responsibilities of this Depart-
ment in regard to the importations of a product which fails to comply
with an applicable standard or regulation prescribed under the Act,
which is not accompanied by a certification in the form prescribed by
the Act, or which contains a defect which creates an unreasonable risk
of personal injury to the public. The Bureau of Customs is directed to
refuse admission to such a product. In this regard, the bill is deficient
in that it does not contain the usual provision permitting delivery of
such a product under bond while it 1s being determined whether the
product complies or can be brought into conformity with an applicable
standard. or contains a defect which creates an unreasonable risk of
personal injury to the public.

Moreover, under the prescribed procedure, the Bureau of Customs
would be required to sample and test every imported product to make
such determinations. We suggest as an alternative procedure that each
product for which a product safety standard has been prescribed be
accompanied by a certification to obviate the sampling and testing of
products which have been approved by the Consumer Product Safety
Commission. If the importation does not contain such a certification, it
would be released under bond and a sample would be delivered to the
Commission for a determination as to whether the product should be
admitted. Customs would not attempt to determine whether a product
creates an unreasonable risk of personal injury to the public. To accom-
plish this proposed revision, we suggest the following language

“Any eonsumer product imported into the {Tnited States to which a
product safety standard applies, and which is not accompanied by a

]
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certification in the form prescribed by the Commission, shall not be
delivered from Customs custody except under bond, as provided in
section 499 of the Tariff Act of 1930, as amended. In the event an im-
ported consumer product is delivered from Customs custody under
bond the Secretary of the Treasury shall obtain without charge and
deliver to the Commission, a reasonable number of samples of such
consumer product. If the Commission determines froni examination or
testing of such samples or otherwise that the product cannot be brought
into compliance with all applicable consumer product safety standards
under this Act, or contains a defect which creates an unreasonable risk
of personal injury to the public, such product shall be refused ad-
mission, and the Secretary of the Treasury shall demand redelivery of
the merchandise into Customs custody. The Secretary of the Treasury
shall cause destruction of such merchandise unless it is exported, under
regulations prescribed by him, within 90 days after notice to the im-
porter or consignee. If the importer fails to redeliver the merchandise,
the Secretary of the Treasury shall assert a claim for liquidated dam-
ages for breach of the condition of the bond arising out of such failure
to conform or redeliver in accordance with regulations prescribed by
the Secretary of the Treasury or his delegate. When asserting a claim
for liquidated damages against an importer for failure to redeliver
such nonconforming goods, the liquidated damages shall not be less
than 10 per centum of the value of the nonconforming merchandise if,
within 5 years prior thereto, the imported has previously been assessed
liquidated damages for failure to redeliver nonconforming goods in
response to a demand from the Secretary of the Treasury as set forth
above.”

If this procedure is adopted, paragraph (c¢) of section 21 becomes
unnecessary. Otherwise, the paragraph creates administrative difficul-
ties because it authorizes the Commission to permit the importer to
perform such operations as are necessary to bring a product into con-
formity with an applicable standard without authorizing Customs to
deliver the product to the importer. Consequently, the product would
have to be altered while in Customs custody. The lack of adequate fa-
cilities for such operations would place an extreme burden on import-
ers and Customs. If paragraph (c) is construed to permit the delivery
of a nonconforming product to the importer, no provision is made for
delivery under bond to insure redelivery to Customs if the product
cannot. be brought into conformity.

Section 24 makes unlawful the importation of any consumer product
which is not in conformity with an applicable regulation or standard
prescribed pursuant to this Act, if such product is manufactured after
the effective date of such regulation or standard. To base such prohibi-
tion on a determination as to whether a product is manufactured after
the effective date of a standard would present administrative problems
in ascertaining the actual date of manufacture with regard to imported
consumer products. Consideration should be given to amending section
24 with respect to imported consumer products, to prohibit the im-
portation of nonconforming products into the United States after the
effective date of a standard, without regard to the date of manufacture.

The terms “offered for importation” and “oﬂ’eljed for 1n"1port" \_\'hich
are used in paragraphs (a), (b),and (d) of section 21 might be inter-
preted as granting Customs jurisdiction over merchandise before its
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arrival in this country. We suggest that the word “imported” be sub-
stituted for both terms.

In section 34(g) the definition of “state” would extend the coverage
of the Act to a geographical area greater than the Customs territory
of the United States (the states, District of Columbia, and Puerto
Rico), the area where the Bureau of Customs administers the laws re-
lating to importation and exportation of merchandise. Therefore, it is
assumed that the provisions of the bill concerning importation and ex-
portation into and from Guam and the Virgin Islands of the United
States would be enforced by an agency other than the Bureau of
Customs.

Potentially, the proposed bill would require a degree of sampling,
inspection and Customs storage of nonconforming products which
might require some increase in Customs manpower and funds.

H.R. 8110, which is also pending before your Committee, incor-
porates draft legislation on the matter proposed by the Department
of Health, Education, and Welfare. Accordingly, the Department
recommends favorable consideration of H.R. 8110 in lieu of action on
H.R. 8157.

The Department has been advised by the Office of Management and
Budget that there is no objection from the standpoint of the Adminis-
tration’s program to the submission of this report to your Committee.

Sincerely yours,
SamueL R. Pierce, General Counsel.

Lerrer Froxr Presipext Nixon To CHAIRMAN STAGGERS RECOMMEND-
1N¢ FavoraeLe Acriox ox H.R. 8110

Tre Warre House,
Washington, D.C., December 8,1971.
Hon. Hariey O. StacGERs,
U.S8. House of Representatives,
Washington, D.C.

Dear Mr. Cramnman: In my Consumer Message of February 24,
I proposed comprehensive product safety legislation authorizing the
Department of Health, Education, and Welfare to regulate hazard-
ous consumer products. Subsequently H R. 8110, a bill incorporating
this proposal, was introduced on behalf of the Administration and
referred to your Committee.

As part of the preparation of this bill, I asked Secretary Richard-
son to undertake a careful study of the organizational structure within
t}flfe lgepitrt.nlexllt of Heilllth, Education, and Welfare that would most
efiectively implement the consumer product safet i Y
et ey m P P y authority proposed

Today, Secretary Richardson will explain, with my approval, that
upon enactment of this bill, he will create within the Department of
Health, Education, and Welfare a new Consumer Safety Administra-
tion. This unit will build upon the activities, personnel and facilities
of the Food and Drug Administration, which has a long and distin-
guished history in the field of consumer safety, primarily in the vital
regulation of the foods we eat and the drugs we use.
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The Consumer Safety Administration will continue the work of
the Food and Drug Administration. At the same time, the new unit will
be structured so that the regulation of hazardous consumer products
authorized in H.R. 8110 will have the facilities, the personnel and the
organizational prominence that will ensure an effective, efficient and
responsive product safety program. Finally, where possible, common
facilities such as laboratories and field offices will be utilized to gain
the maximum possible cost etfectiveness.

H.R. 8110 is a strong bill which will fully satisfy the public need for
adequate protection against hazardous consumer products, and Sec-
retary Richardson has acted to ensure that his Department 1s fully ca-
pable of implementing this needed authority. I urge your Committee
to report H.R. 8110 favorably to the House of Representatives.

Sincerely,
Ricuarp M. Nixon.

Cuaxces 1x Existine Law Mape By TiEe Biir, as RErorTED

In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (new matter is printed in italics, existing
law in which no change is proposed is shown in roman) :

TITLE 5. UNITED STATES CODE
* # - * * * *

§5314. Positions at level I
Level I1I of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $40,000:
* * * x* * * *
(59) Chairman, Consumer Product Safety Commission.

§ 5315, Positions at level IV
Level IV of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $38,000:
* * # * * *
(96) Members, Consuiner Product Safety Commission (4).
* = * * * % £

*



Appendix

ApMINISTRATIVE PrOCEDURE Provisions oF TrrLe 5, UNiTED StatEs
Cope

(Formerly the Administrative Procedure Act)

§553. Rule making.
(a) This section applies, according to the provisions thereof, except
to the extent that there is involved—

(1) a military or foreign affairs function of the United States;
or

(2) a matter relating to agency management or personnel or to
public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in
the Federal Register, unless persons subject thereto are named and
either personally served or otherwise have actual notice thercof in
accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public rule
making proceedings;

(2) reference to the legal authority under which the rule is
proposed ; and

(3) either the terms of substance of the proposed rule or a
description of the subjects and issues involved.

Ixcept when notice or hearing is required by statute, this subsection
does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are impracticable
unnecessary, or contrary to the public interest.

. (¢) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of the
relevant matter presented, the agency shall incorporate in the rules
adopted a concise general statement of their basis and purpose. When
rules are required by statute to be made on the record after oppor-
tunity for an agency hearing, sections 556 and 557 of this title apply
instead of this subsection.

(d) The required publication or service of a substantive rule shall
be made not less than 30 days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption
or relieves a restriction ;

(62)




63

(2) interpretative rules and statements of policy; or
(3) as otherwise provided by the agency for good cause found
and published with the rule.

(e) Each agency shall give an interested person the right to petition
for the issuance, amendment, or repeal of a rule.

Source: Section 4, Administrative Procedure Act.

§554. Adjudications.

(a) This section applies, according to the provisions thereof, in
every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the ex-
tent that there is involved—

(1) a matter subject to a subsequent trial of the law and the
facts de novoin a court;

(2) the selection or tenure of an employee, except a hearing
examiner appointed under section 3105 of this title;

(8) proceedings in which decisions rest solely on inspections,
tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely
informed of—

(1) thetime, place, and nature of the hearings;

(2) the legal authority and jurisdiction under which the hear-
ing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact or
law; and in other instances agencies may by rule require responsive
pleading. In fixing the time and place for hearings, due regard shall
be had for the convenience and necessity of the parties or their
representatives.

(e¢) The agency shall give all interested parties opportunity for—

(1) the submission and consideration of facts, arguments, offers
of settlement. or proposals of adjustment when time, the nature
of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to determine
a controversy by consent, hearing and decision on notice and in
accordance with sections 556 and 557 of this title.

(d) The employee who presides at the reception of evidence pursuant
to section 556 of this title shall make the recommended decision or
initial decision required by section 557 of this title, unless he becomes
unavailable to the agency. Except to the extent required for the dispo-
sition of ex parte matters as authorized by law, such an employee may
not—

(1) consult a person or party on a fact in issue, unless on notice
and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direction
of an employee or agent engaged in the performance of investi-
gative or prosecuting functions for an agency.
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An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that ora
factually related case, participate or advise in the decision, recom-
mended decision, or agency review pursuant to section 557 of this
title, except as witness or counsel in public proceedings. This sub-
section does not apply—
(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of
rates, facilities, or pracitces of public utilities or carriers; or
(C) to the agency or a member or members of the body com-
prising the agency.
(e) The agency, with like effect as in the case of other orders, and
in its sound discretion, may issue a declaratory order to terminate a
controversy or remove uncertainty.

Source: Section 5, Administrative Procedure Act.

§ 556. Hearings; presiding employees; powers and duties; burden
of proof ; evidence; record as basis of decision..

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—

(1) the agency;

(2) one or more members of the body which comprises the
agency; or

(3) one or more hearing examiners appointed under section
3105 of this title.

This subchapter does not supersede the conduct of specified classes
of proceedings. in whole or in part, by or before boards or other
employees specially provided for by or designated under statute.
The functions of presiding employees and of employees participating
in decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating employee
may at any time disqualify himself. On the ﬁﬁng in good faitﬁ of a
timely and sufficient affidavit of personal bias or other disqualification
of a presiding or participating employee, the agency shal! determine
the matter as a part of the record and decision in the case.
(c) Subject to publish rules of the agency and within its powers,
employees presiding at hearings may—
(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(1) take depositions or have depositions taken when the ends
of justice would be served;
(5) regulate the course of the hearing;
_ (6) hold conferences for the settlement or simplification of the
issues by consent of the parties;
(7) dispose of procedural requests or similar matters;
(8) make or recommend decisions in accordance with section
557 of this title; and

(M) take other action authorized by agency rule consistent with
this subchapter. ’
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(d) Except as otherwise provided by statute, the proponent. of a rule
or order has the burden of proof. Any oral or documentary evidence
may be received, but the agency as a matter of policy shall provide for
the exclusion of irrelevant, immaterial, or unduly repetitious evidence.
A sanction may not be imposed or rule or order issued except on con-
sideration of the whole record or those parts thereof cited by a party
and supported by and in accordance with the reliable, probative, and
substantial evidence. A party is entitled to present his case or defense
by oral or documentary evidence, to submit rebuttal evidence. and to
conduct such cross-examination as may be required for a full and true
disclosure of the facts. In rule making or determining claims for money
or benefits or applications for initial licenses an agency may, when a
party will not be prejudiced thereby, adopt procedures for the submis-
sion of all or part of the evidence in written form.

(e) The transeript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclusive
record for decision in accordance with section 557 of this title and. on
payment of lawfully prescribed costs, shall be made available to the
parties. When an agency decision rests on official notice of a material
fact not appearing in the evidence in the record, a party is entitled, on
timely request, to an opportunity to show the contrary.

Source: Section 7, Administrative Procedure Act.

§557. Initial decisions; conclusiveness: review by agency; sub-
missions by parties; contents of decisions; record.

(2) This section applies, according to the provisions thereof, when
a hearing is required to be conducted in accordance with section 556
of this title.

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section 554(d)
of this title, an employee qualified to preside at hearings pursunant to
section 556 of this title, shall initially decide the case unless the agency
requires, either in specific cases or by general rule, the entire record
to be certified to it for decision. When the presiding employee makes
an initial decision, that decision then becomes the decision of the
agency without further proceedings unless there is an appeal to, or
review on motion of, the agency within time provided by rule. On ap-
peal from or review of the initial decision, the agency has all the
powers which it would have in making the initial decision except as it
may limit the issues on notice or by rule. When the agency makes the
decision without having presided at the reception of the evidence, the
presiding employee or an employee qualified to preside at hearings
pursuant to section 556 of this title shall first recommend a decision,
except that in rule making or determining applications for initial
licenses—

(1) instead thereof the agency may issue a tentative decision
or one of its responsible employees may recommend a decision;
or )

(2) this procedure may be omitted in a case in which the
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.

(¢c) Before a recommended, initial, or tentative decision. or a de-
cision on agency review of the decision of subordinate employees, the
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parties are entitled to a reasonable opportunity to submit for the con-
sideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or .

(2) exceptions to the decisions or recommended decisions of
subordinate employees or to tentative agency decisions; and

(3) supporting reasons for the exceptions or proposed findings
or conclusions.

The record shall show the ruling on each finding, conclusion, or excep-
tion presented. All decisions, including initial, recommended, and
tentative decisions, are a part of the record and shall include a state-
ment of—

(A) findings and conclusions, and the reasons or basis therefor,
on all the material issues of fact, law, or discretion presented on
the record; and . )

(B) the appropriate rule, order, sanction, relief, or denial
thereof.

Source: Section 8 Administrative Procedure Act.

Chapter 7.—JUDICIAL REVIEW

§ 701. Application; definitions.
(a) This chapter applies, according to the provisions thereof, except
to the extent that—

(1) statutes preclude judicial review: or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter—

(1) “agency” means each authority of the Government of the United
States, whether or not it is within or subject to review by another
agency, but does not include—

(A) the Congress:

(B) the courts of the United States:

(C) the governments of the territories of possessions of the
United States;

(D) the government of the District of Columbia:

(E) agencies composed of representatives of the parties or of
representatives of organizations of the parties to the disputes de-
termined by them ;

(F) courtsmartial and military commissions;;
(@) r{uhtary_ authority exercised in the field in time of war or
in oceupied territory; or ’

(H) funections conferred by sections 1738, 1739, 1743, and 1744
of title 12; chapter 2 of title 41; or sections 1622, 1884, 18911902,
and former section 1641 (b) (2), of title 50, appendix; and

9y « ” 3 i 1
(2) “person”, “rule”, “order”, “license”, “sanction”, “relief”, and

:ia; ency action” have the meanings given them by section 551 of this
e.

Source: Section 10, Administrative Procedure Act.
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§702. Right of review.

A person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof.

Source: Section 10(a), Administrative Procedure Act.

§703. Form and venue of proceeding.

The form of proceeding for judicial review is the special statutory
review proceeding relevant to the subject matter in a court specified
by statute or, in the absence or inadequacy thereof, any applicable
form of legal action, including actions for declaratory judgments or
writs of prohibitory or mandatory injunction or habeas corpus, in a
court of competent jurisdiction, Except to the extent that prior,
adequate, and exclusive opportunity for judicial review is provided by
law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.

Source: Section 10(b), Administrative Procedure Act.

§ 704. Actions reviewable.

Agency action made reviewable by statute and final agency action
for which there is no other adequate remedy in a court are subject to
judicial review. A preliminary, procedural, or intermediate agency
action or ruling not directly reviewable is subject to review on the
review of the final agency action. Except as otherwise expressly
required by statute, agency action otherwise final is final for the pur-
poses of this section whether or not there has been presented or deter-
mined an application for a declaratory order, for any form of reconsid-
erations, or, unless the agency otherwise requires by rule and provides
that the action meanwhile is inoperative, for an appeal to superior
agency authority.

Source: Section 10(¢), Administrative Procedure Act.

§ 705. Relief pending review.

When an agency finds that justice so requires, it may postpone the
effective date of action taken by it, pending judicial review. On such
conditions as may be required and to the extent necessary to prevent
irreparable injury, the reviewing court, including the court to which
a case may be taken on appeal from or on application for certiorari
or other writ to a reviewing court, may issue all necessary and appro-
priate process to postpone the effective date of an agency action or to
preserve status or rights pending conclusion of the review proceedings.

Source: Section 10(d), Administrative Procedure Act.

§ 706. Scope of review.

To the extent necessary to decision and when presented, the review-
ing court shall decide all relevant questions of law, interpret con-
stitutional and statutory provisions, and determine the meaning or
a}llaplllicability of the terms of an agency action. The reviewing court
shall—

(1) compel agency action unlawfully withheld or unreasonably
delayed; and
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(2) hold unlawful and set aside agency action, findings, and
conclusions found tobe— . .
(A) arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law; o
(B) contrary to constitutional right, power, privilege, or
immunity ; o . o
(C) in excess of statutory jurisdiction, authority, or limita-
tions, or short of statutory right ; .
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject
to sections 556 and 557 of this title or otherwise reviewed on
the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.

Source: Section 10(e), Administrative Procedure Act.

18U.8.C. 1905

For the information of the members, section 1905 of title 18, United
States Code, is set forth below:

Secrion 1905 or Titee 18, UNirep StaTEs CobE

Whoever, being an officer or employee of the United States
or of any department or agency thereof, publishes, divulges,
discloses, or makes known in any manner or to any extent not
authorized by law any information coming to him in the
course of his employment or official duties or by reason of any
examination or investigation made by, or return, report or
record made to or filed with, such department or agency or
officer or employee thereof, which information concerns or
relates to the trade secrets, processes, operations, style of
work, or apparatus, or to the 1dentity, confidential statistical
data, amount or source of any income, profits, losses, or ex-
penditures of any person, firm, partnership, corporation, or
association: or permits any income return or copy thereof or
any book containing any abstract or particulars thereof to
be seen or examined by any person except as provided by
law; shall be fined not more than $1,000, or imprisoned not
more than one year, or both; and shall be removed from office
or employment.

(96) Members, Consumer Product Safety Commission (4).
* * * * * *




MINORITY VIEWS

The concept that appropriate Federal legislation can result in redue-
ing the risks resulting from the use of some consumer products is
generally agreed upon. Any new legislation enacted should, however,
build upon programs which have been tried and are known to be
effective.

The record shows that the Food and Drug Administration has com-
piled a record in the past 30 months that can be favorably compared
with any other regulatory agency in the Federal Government. The Sec-
retary of Health, Education, and Welfare has testified, and it would
be difficult to prove otherwise, that under existing authority the Food
and Drug Administration has made the most dramatic progress in
the 66 years of the existence of the organization.

In addition to reorganization, which gave FDA full agency status
for the first time, the administration has vastly increased its budget.
In the fiscal year 1970 the budget for FDA was $76.3 million. For
fiscal year 1973 the administration has requested $178.8 million, which
represents an increase of 146% over the last four fiscal years. The
budget requested by the President for fiscal year 1973 is a T0% increase
over 1972, the largest increase requested by any administration in the
history of the Food and Drug Administration.

There is no doubt that controls can be more effective and enforce-
ment moves made more quickly if we build upon the experience,
capabilities and scientific resources of the existing administration
rather than making it necessary to start all over again by creating
a new commission.

Although independence from a cabinet department and bipartisan
membership of independent regulatory agencies theoretically guar-
antee even-handed regulation and decision-making, these attributes
have in fact resulted in chronic indecision and eternal bickering. Split
decision policy-making and case-by-case enforcement have resulted in
a mass of lengthy court actions at every turn. This is not to be desired
in the field of product safety standard setting.

The very independence of a commission from cabinet affiliation
makes it less able to pursue vigorously its purposes. In the matters of
funding and competition for scarce personnel allocations, independent
agencies have traditionally fared badly. There is no strong cabinet
level executive to make the necessary priority decisions and to fight
the fight for adequate funding at the highest levels. Chairmen of
independent agencies seldom see the President for discussions of their
agency needs.

To create a new commission will guarantee that not much of any-
thing will happen in the field of product safety for two or three years.
It will take that much time to work out the details, get space and hire
the kinds of people needed. Even the commissioners themselves, how-
ever competent they may be, will need considerable time to learn to

(69)
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worlk together, This does not mean there will not be some kind of
entity very quickly or that stationery headed “Product Safety Com-
mission” will not appear promptly. It only means that the real busi-
ness of creating and enforcing product safety standards will not be
meaningfully pursued for a long, long time after this legislation is
assed.

P There is also every reason to believe from a fiscal point of view
that the ereation of a new commission will cost the taxpayers far more
than leaving the product safety effort in an already organized and
operating department of government. A new effort will require new
forces and new research facilities. HEW has these already. A new
commission would of necessity create new and unnecessary costs for
the taxpayer. Practically, in the ways of government there is no way
to prevent this sort of thing from happening.

The interest of the consumer wilf) clearly be served best by
strengthening the present organization (FDA) as a key health and
safety related agency within the Department of Health, Eucation,
and Welfare.

SamUEL L. DEVINE,
AxceER NELSEN,
James Harvey,
Crarence J. Browx,
Jamzs F. HasTiNGs,
JorN G. ScuMITZ,
James M. CorriNs.






