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Dueling expert opinions on foreign law were key to the U.S. District 

Court for the Eastern District of Virginia's May 7 decision in General 

Cigar Co. v. Empresa Cubana Del Tabaco, which highlights some of 

the pitfalls surrounding expert testimony on foreign law and Rule 

44.1 of the Federal Rules of Civil Procedure.[1] 

 

Tort and contract disputes involving foreign elements may give rise 

to foreign law questions. Such suits may include actions based on 

harm that occurred on foreign soil,[2] contract actions with a foreign 

law choice-of-law clause[3] or commercial disputes with 

transnational elements as in the General Cigar case.[4] 

 

Rule 44.1 governs federal courts' determination and application of 

foreign law. The rule provides three broad guideposts: (1) written 

notice must be provided by the party who intends to raise an issue of 

foreign law; (2) courts have discretion in the sources they consider to 

determine foreign law, including conducting independent research; 

and (3) foreign law determinations are questions of law, not fact.[5] 

 

Courts generally agree that the party seeking to apply foreign law 

has the burden to prove its content, which requires the party to 

submit sufficient evidence for the court to determine what the foreign 

law is. Typical sources of foreign law include primary sources from 

the relevant foreign law jurisdiction like statutes, codes and cases. 

 

And while there is no stated requirement for expert testimony, recent 

federal district court decisions confirm that federal courts increasingly 

rely on testimony from foreign law experts — in the form of a report, 

affidavit or declaration accompanied by copies of relevant primary 

sources — to determine questions of foreign law.[6] 

 

The import of experts in proving foreign law demands early planning 

and careful consideration. Retaining a qualified expert — such as an academic or practicing 

attorney in the relevant foreign jurisdiction — to opine on the applicable foreign law is 

practically a must for litigants seeking to apply or challenge foreign law, particularly in high-

stakes litigation where prevailing on a claim or defense turns on the application and 

interpretation of issues of foreign law.[7] 

 

The foreign law expert's report or declaration should provide the court, and opposing 

parties, with a comprehensive, yet clear and concise overview of the applicable foreign law 

with cites to primary sources and an analysis of applicable foreign legal principles. Such 

proof of foreign law is often essential to prevailing on dispositive pretrial motions[8] and 

educates the court on the applicable foreign law standards governing the claims, defenses 

and availability of damages in a case. 

 

A robust report from a foreign law expert is as much a settlement tool as it is a motion 

practice and trial prep tool. Expert testimony on foreign law can significantly shift the 

leverage in mediation and settlement talks. 
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Conversely, insufficient proof of foreign law may result in adverse substantive outcomes. 

Where foreign law has not been adequately proven, courts often revert to applying the law 

of the forum.[9] Forum law could preclude certain claims or defenses in the litigation, 

materially affect the value of the case, trigger liability, or expose parties to additional 

categories or amounts of damages. 

 

When federal litigation requires proving the laws of foreign countries, below are strategic 

considerations and practical guidance for successfully mapping the terrain of foreign laws 

and proving their contents. 

 

1. Identify and assess potential issues of foreign law through early case 

assessment. 

 

Many suits implicating foreign law present a strategic decision of whether to even press for 

foreign law. Early evaluation of potential litigation outcomes, elements of claims and 

defenses, and categories of damages recoverable will help reveal whether forum law differs 

from foreign law. 

 

Certain claims, defenses and categories of damages — such as consequential, punitive or 

loss of consortium — may not be recognized, or the burden of proof and elements of a claim 

may materially differ. Or damages may be assessed and calculated differently, or even be 

limited based on judicial precedent or statute. 

 

If foreign law comes out on top (or bottom), consider seeking (or challenging) the 

application of foreign law and proving up the content. But if foreign law and the law of the 

forum are similar, parties may wish to forgo an expert or instead jointly retain one, because 

courts generally default to forum law when foreign law is insufficiently proven.[10] 

 

2. Give notice of foreign law at the outset. 

 

While issues of foreign law may arise at any time, parties seeking to rely on foreign law 

should give written notice as early as possible. While there is no set time or format for 

giving notice under Rule 44.1, notice is intended to avoid unfair surprise and thus needs to 

be reasonable under the circumstances.[11] Parties can plead foreign law or give written 

notice through subsequent court filings. 

 

3. Seek an upfront ruling on the application of foreign law. 

 

Where the application of foreign law is contested, parties seeking to apply foreign law 

should request a briefing schedule on choice-of-law. Without a choice-of-law ruling, 

uncertainty about the applicable law can hamper parties' efforts to resolve cases, whether 

through pretrial motion practice or settlement negotiations.[12] 

 

4. Retain a qualified expert on the applicable foreign law to prepare an expert 

report or declaration on the specific areas of foreign law at issue. 

 

In retaining an expert on foreign law, consider whether they are trained in or admitted to 

practice in the relevant foreign jurisdiction and whether they have judicial, teaching or 

publication experience with the specific area of foreign law at issue. Unlike other experts, 

foreign law experts are not subject to Rule 702 — including its qualification 

requirement.[13] 

 



Typically, a foreign law expert will be asked to prepare a comprehensive, yet concise report 

or declaration on the specific area of foreign law at issue that: 

• Identifies sources consulted, such as statutes, codes and cases; 

• Summarizes the relevant legal principles with cites to primary sources; and 

• Attaches copies of the primary sources of foreign law cited, including a certified 

English translation as appropriate. 

 

Ideally, reports will lead with primary sources from the foreign jurisdiction and rely on 

secondary sources like treatises and practitioner guides as needed for context and to fill in 

the gaps.[14] Parties should exercise caution before instructing an expert to apply foreign 

law to the facts of the case because it could unnecessarily increase expert costs, as such 

testimony is often disregarded.[15] 

 

5. Prepare to take and/or defend depositions of foreign law experts.  

 

Consider whether to depose an opposing party's foreign law expert, particularly when there 

are dueling interpretations of foreign law. Depositions can elicit admissions that undermine 

the foreign law expert's opinions by revealing errors in their analysis or that they 

overlooked key primary sources, among other things. 

 

Parties also should consider planning for and preparing their own foreign law expert to be 

deposed, perhaps even for the first time, as American-style depositions are not components 

of some foreign legal systems. 

 

Topics to cover in a deposition may include the expert's training, experience and expertise 

in the specific area of foreign law at issue, including whether they are admitted to practice 

in the foreign jurisdiction at issue or have taught or published on relevant aspects of the 

foreign law; the sources that the expert consulted in preparing the report; and foreign legal 

principles addressed in the report as well as any shortcomings with or criticisms of the 

expert's analysis of those principles. 

 

6. Strategically use foreign law expert reports as leverage in settlement and 

mediation discussions. 

 

Robust proof of foreign law can provide a party with significant leverage in mediation and 

settlement talks. A credible argument that foreign law favors one party's position may 

facilitate quicker out-of-court compromises or lower settlement values. 

 

On the other hand, the lack of authoritative proof of foreign law may hinder meaningful 

settlement discussions or result in higher settlement demands and values. Mediators rely on 

clear legal frameworks, and parties with no expert evidence to support their position on 

foreign law may have difficulty convincing the mediator of that position. 

 

7. Stipulate to agreed-upon principles of foreign law where possible. 

 

When there is agreement on certain aspects of foreign law, consider trying to reach a 

stipulation to narrow the areas of dispute. A joint stipulation may minimize briefing or 

reduce depositions of foreign law experts. Courts may even order the parties to submit a 

joint statement or stipulation on undisputed aspects of the governing foreign law.[16] 



 

8. Request a hearing for the court to decide issues of foreign law. 

 

Parties may wish to request oral argument on contested issues of foreign law, if allowed 

under local rules or the judge's individual practices. Some courts may call for live testimony 

from the parties' foreign law experts to help decide disputed issues or interpretations of 

foreign law.[17] 
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