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On December 13, 2004, the U.S. Supreme Court
decided Cooper Industries, Inc. v. Aviall Services,
Inc. (“Aviall’)." In brief, the Court essentially held
that parties who are liable under CERCLA cannot sue
other liable parties in contribution unless they them-
selves have been sued under CERCLA, or they have
settled with the government. This holding applies to
landowners who clean up their own property and,
most likely, to recipients of Section 106 administra-
tive cleanup orders who comply with the order.

This decision could well represent a sea change for
CERCLA litigation. Then again, it may not amount
to much of a change at all. This commentary will
discuss the significance of the decision, as well as a
number of viable options available to those parties
undertaking CERCLA cleanups who want to pre-
serve their contribution rights. It first discusses the
background of the decision, including a remarkable

about-face taken by the U.S. Justice Department, and
what the Supreme Court did and did not decide.

Background, Cost Recovery And Contribution
Aviall dealt with an important aspect of the CERCLA
liability scheme. When Congress enacted CERCLA
in December 1980, it created a very broad liability
scheme, imposing liability for the costs of cleanup
on specified categories of site owners and operators,
generators and transporters. The statute itself does
not specify whether that liability is joint and several,
i.e., whether some of the contributors can be held
liable for the entire costs. The federal government
vigorously and mostly successfully pursued a broad
joint and several liability scheme, so that it would not
be burdened with having to sue all potentially respon-
sible parties (or “PRPs”) at a site. In response to the
assertion that joint and several liability was unfair, the
government regularly responded that any unfairness
was substantially mitigated by the right of one PRP
to sue another in contribution.

Like joint and several liability, a right of contribution
was not explicitly included in CERCLA as originally
enacted. However, PRPs and the government sup-
ported the right to contribution. And CERCLA in its
original form did provide, in Section 107(a), that liable
parties were not only liable for governmental response
costs, but for the response costs incurred by “any other
person.” This provision had been interpreted to allow
a PRP that undertook cleanup to sue other PRPs.
And in 1994, the Supreme Court in the Key Tronic
case” held that Section 107 provided a right of recovery
for private parties that undertook cleanup.
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But while Section 107(a) appeared to allow for PRPs
to recover their costs in cases where they undertook
cleanup themselves, it did not provide an explicit
remedy in cases where PRPs were made to pay gov-
ernmental response costs in amounts that exceed their
allocable contribution to the site. To address this
problem, Congress in the 1986 SARA amendments
created an explicit right of contribution in Section
113(f), which was at issue in Aviall. This right of
contribution is spelled out in two subsections. Sec-
tion 113(f)(1) is the principal provision and provides
in relevant part as follows: “Any person may seck
contribution from any other person who is liable or
potentially liable under section 9607(a) of this title,
during or following any civil action under section
9606 of this title or under section 9607(a) of this
title . . . Nothing in this subsection shall diminish the
right of any person to bring an action for contribution
in the absence of a civil action under section 9606 of
this title or under section 9607 of this title.” Section
113(f)(3) separately provides a right of contribution
for parties that settle with the government. It provides
that “any person who has resolved its liability to the
United States or a State for some or all of a response
action or for some or all of the costs of such action in
an administrative or judicially approved settlement
may seek contribution from any person who is not a
party to [the] settlement . .. .”

The Aviall case focused on the words “during or fol-
lowing any civil action” in Section 113(f)(1) and
whether those words were meant to exclude the situ-
ation where a party had undertaken a cleanup before
it had been sued. Since EPA has long encouraged
voluntary cleanups, government and private attorneys
working in the Superfund area had long assumed that
those words were not exclusive, and that of course
someone who had stepped forward prior to litiga-
tion and undertook cleanup would be able to sue for
contribution. That assumption was bolstered by the
last sentence of Section 113(f)(1), which appeared to
confirm that contribution claims would still exist in
the absence of a civil action against the contribution
plaintiff. No other reading appeared to make sense.
Why would someone who performed a cleanup only
after being sued have more rights than someone who
had acted prior to suit?

As a result of this assumption, PRPs engaged in many
voluntary cleanups, believing that their contribution
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rights would be preserved. And the availability of a
contribution remedy under Section 113(f) was cru-
cial to such parties, even though Section 107(a)’s cost
recovery provision pretty clearly seemed to grant them
a cost recovery remedy as well. That is because many
courts had ruled that a PRP who undertook cleanup
and appeared to have both a Section 107 cost recovery
remedy and a Section 113 contribution remedy could
only sue in contribution under Section 113.* These
pre-Aviall cases seemed to focus on the question of
which remedy would be used, not whether there
would a remedy at all.

The Aviall Facts

Aviall Services, the CERCLA contribution plaintiff,
owned and operated an aircraft engine maintenance
business in Texas throughout the 1980s. Aviall had
purchased the business, including three separate
maintenance facilities, from Cooper Industries in
1981. Both Aviall and Cooper used similar materials
in their engine maintenance businesses, and each of
the three facilities was found in the early 1990s to be
contaminated by leaking underground storage tanks
and surface spills.

During its ownership of the facilities, Aviall discovered
some of this contamination and ultimately reported
it to the Texas Natural Resource Conservation Com-
mission (“I'NRCC”). In response, the TNRCC
compelled Aviall through a series of letters threaten-
ing enforcement action and a directive to investigate
groundwater contamination at the facilities and submit
cleanup plans. As part of this process, Aviall entered
one of the facilities in the Texas Voluntary Cleanup
Program, a state-run program offering TNRCC over-
sight of voluntary cleanups as an alternative to enforce-
ment action. EPA had no involvement in the cleanup,
and Aviall was neither the recipient of a Section 106
order nor a defendant in a Section 107 cost recovery
action. Aviall sold the facilities in 1995 and 1996 but
retained the obligation to remedy environmental con-
tamination existing before the sale.

In 1997, Aviall filed a complaint in federal court in
Texas, seeking to recover from Cooper costs associ-
ated with cleanup of the facilities purchased from
Cooper in 1981. The complaint sought recovery
under Section 107, as well as several state-law tort and
contract theories. Apparently recognizing the evolu-
tion of the Section 107 vs. Section 113 controversy,
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Aviall subsequently amended its complaint to drop
a stand-alone Section 107 claim, substitute a claim
for contribution under Section 113 that also referred
to Section 107, and add a statutory contribution
claim under the Texas Solid Waste Disposal Act. The
district court dismissed the CERCLA contribution
claim, finding that where a plaintiff cannot allege
any prior or pending CERCLA enforcement action
against it, it is precluded from seeking contribution in
federal court pursuant to Section 113(f)(1). With no
remaining federal claims, the district court exercised
its discretion to dismiss the state statutory and com-
mon law claims without prejudice.

Appeal To The Fifth Circuit

Aviall appealed the district court’s dismissal of its
CERCLA contribution claim. After reviewing the
legislative history of SARA, a divided Fifth Circuit
panel ruled that the language of the statute permitted
contribution actions only “during or following” an
action under Section 106 or 107.° Aviall argued that
the savings clause found in the final sentence of Sec-
tion 113(f)(1), providing that “nothing in this subsec-
tion shall diminish the right of any person to bring an
action for contribution in the absence of a civil action
under [Section 106 or 107],” demonstrated that Con-
gress had not intended to limit Section 113 plaintiffs
to parties who were sued themselves under CERCLA.
However, the majority reasoned that the addition of
the contribution provision in the SARA amendments
was intended only to clarify the right of parties subject
to government or private cost recovery actions under
CERCLA to seek contribution from other potentially
responsible parties. The savings clause was meant to
confirm that parties not subject to such actions still
could seek contribution under szaze law.

To the majority of the Aviall panel, this reading was
clear from the plain language of CERCLA and its
legislative history. As they saw it, if the savings clause
means that the existence of a civil action under Sec-
tion 106 or 107 is irrelevant, then the words “during
or following” would be rendered meaning]ess.

The panel majority reached its conclusion in the face
of substantial contrary authority. There have been
numerous appellate decisions permitting CERCLA
contribution claims in the absence of a pending or
completed civil action under Sections 106 or 107.°
Although no appellate court had expressly considered

the question presented in Aviall, CERCLA contri-
bution actions brought in the wake of voluntary
cleanups had been a regular aspect of cost recovery
litigation for many years.

The panel was clearly concerned about the effect of its
holding on one of the two primary scenarios in which
the Aviall issue matters, i.e., for recipients of unilateral
Section 106 administrative orders (the other scenario
being landowners doing voluntary cleanup). Because
EPA often issues such orders to fewer than all of the
PRPs at a site, it had long been taken for granted that
order recipients, if they complied with the order and
performed cleanup, could sue other PRPs for contri-
bution. But under the panel’s analysis, one would
have thought they could not sue in contribution,
because an administrative order is not a civil action.
The panel, presumably sensing the inequity of such a
result, declared an administrative order to be a civil
action, a point the dissent took sharp issue with.

Rehearing En Banc

On November 14, 2002, sitting en banc, the Fifth
Circuit Court of Appeals reversed the earlier rulings,
by a 10-3 vote.” Following oral argument en banc, the
Fifth Circuit took the unusual step of ordering the
United States to file an amicus brief setting out the
governments position on the issue. After what was
reported to be protracted internal debate concerning
both the substance of the government’s position and
the constitutional propriety of the Fifth Circuits or-
der, and to the great surprise of many observers who
expected the Department of Justice to support Aviall
and broad contributions right, DOJ filed a brief sup-
porting the reasoning of the original panel decision
and narrow contribution rights. The Justice Depart-
ment brief relied primarily, as had the panel majority,
on the language of Section 113 and concluded that the
important CERCLA policy implications were irrel-
evant in the face of this language. The position of the
Justice Department was inconsistent with longstand-
ing EPA practice of encouraging voluntary cleanups,
and EPA reportedly had urged DOJ to support this
position in its brief. It was also inconsistent with prior
briefs filed by DOJ in other cases in which the United
States had argued that a civil action or settlement was
not a prerequisite to a contribution claim.?

Whatever the source of DOJ’s position, it was rejected by
the majority of the Fifth Circuit. The ez banc majority
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concluded that there is nothing clearer about the panel’s
narrow interpretation of the statute than a broader in-
terpretation of the same language. Essentially, in order
for the panel’s view to make sense, the word “only” had
to be implied in the statutory language notwithstanding
the failure of Congress to use the word itself. Moreover,
the decision of the panel to stretch the language further
to sweep in Section 106 orders, even though issuance
of an order manifestly does not constitute a civil action,
reflects the contortions that the panel had to go through
in order to fashion something workable out of a stricter
interpretation.

The en banc majority also relied on the long line
of case law that supports a more expansive view of
Section 113. The court noted that there have been
many previous contribution actions in which “tal-
ented attorneys” have had plenty of opportunity to
make creative arguments of statutory construction,
but nowhere in the history of these cases had the
panel majority’s view made any headway. The en banc
majority likened this history to “the dog that didn’t
bark,” suggesting that if the panel’s reading was so
“plain” and “clear,” some court would have accepted
the argument earlier.

Finally, the en banc majority accepted the key policy
arguments asserted in dissent to the panel decision,
especially the weakness of the argument that contribu-
tion plaintiffs should rely on state law. Noting that the
argument requires a jump from the statute itself, the
majority stressed with respect to state law actions that
“[t]his is surely an inferior and questionable remedy
for Congress to have embraced.”

The Supreme Court’s Decision

After the Fifth Circuit reversal, Cooper appealed to
the United States Supreme Court. Aviall was sup-
ported by numerous amici curiae, including by the
attorneys general of 23 states and trade associations,
corporations and an environmental group who collec-
tively filed a total of five briefs. Cooper was supported
only by the Unites States, which made principally the
same arguments it had unsuccessfully made to the
Fifth Circuit. The United States acknowledged that
it had previously taken different positions in what it
characterized as “errant statements.”

The Supreme Court reversed the Fifth Circuit’s e
banc decision by a vote of 7-2. Writing for the Court,
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Justice Clarence Thomas explained that the plain
reading of Section 113(f) of CERCLA did not allow
a party to bring a contribution action unless it was
“during or following” an action under Section 107.
The Court recognized that Aviall might have a claim
directly under Section 107, but since that issue had
not been briefed, declined to address it. Among the
issues which the Court felt had not been briefed was
whether Aviall “may pursue a 107 cost recovery ac-
tion for some form of liability other than joint and
several.” The Court remanded the case to the Fifth
Circuit for further proceedings on this issue.

Another issue explicitly left open by the Court (in its
footnote 5) is whether unilateral administrative orders
trigger contribution rights. The Fifth Circuit panel
had held that they did, but that holding was persua-
sively negated by the dissent and the en banc court.
The United States in its brief argues that an adminis-
trative order is 7oz a civil action and does not trigger
contribution. And although this issue was left open
by the Court, it is hard to see how an administrative
order can be characterized as a civil action.

In her dissent, Justice Ruth Bader Ginsberg, joined by
Justice John Paul Stevens, did not take issue with the
Court’s interpretation of Section 113(f), but stated
that to avoid lingering confusion, the Court should
have addressed the Section 107 issue and should have
held that that section was available in these circum-
stances to Aviall. She asserted that there “was no cause
for protracting this litigation by requiring the Fifth
Circuit to revisit a determination it has essentially
made already.” She noted that prior to the enactment
of Section 113(f)(1), federal courts had allowed PRPs
to sue under Section 107 and nothing in Section 113
“retracts that right.”

Is Section 107 The Answer?

The key issue left undecided by Aviall is whether Sec-
tion 107 cost recovery is available to Aviall and other
PRPs in the same predicament of not having been
sued by or settled with the government. If a Section
107 claim were available, then Aviall may turn out
to be much ado about nothing. PRPs that perform
cleanups could sue other PRPs under Section 107.
And that liability will undoubtedly be interpreted as
an equitable, proportioned liability, either because the
courts decide not to apply joint and several liability
in such cases (as Justice Thomas had hinted at), or
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because the defendants will, having been the subject
of a civil action under CERCLA, have a contribution
counterclaim under Section 113(f)(1) against the

plaintiff.

This issue will be addressed on remand in Aviall,
although the court will first have to decide whether
Aviall waived its Section 107 argument by not with-
drawing its claim. Such a waiver appears far-fetched.
As Justice Ginsberg observed in her dissent, it is hard
to find waiver when a party pled in accordance with
the state of the law at the time. Whatever happens
in Aviall itself, the issue will certainly be dealt with in
numerous other cases pending around the country.

The opponents of a Section 107 claim will argue that
the cases had uniformly rejected such a claim by a
PRP, and that the issue has already been decided by
Courts of Appeals around the country. Proponents of
a Section 107 claim will have a number of powerful
rejoinders to this argument, all premised on the fact
that Aviall has changed the contours of the CERCLA

landscape.

First, they can point to the fact that this issue was
explicitly left undecided by the Supreme Court, and
the only two Justices to address the issue would have
found that there was a Section 107 claim. In other
words, the issue needs to be readdressed in light of
Aviall and the score so far is two to nothing in favor
of a Section 107 PRP claim.

Second, the Supreme Court’s decision in Key Tronic
strongly supports the Section 107 arguments. There,
the Court held that “§ 107 unquestionably provides
a cause of action for private parties to seek recovery
of cleanup costs . . . .”" The Court allowed a private
party not only to seek contribution for costs it paid
the government, but for costs it had itself incurred
in locating other potentially liable parties. Although
the opinion of the Court was that this private right of
action was implied, Justice Antonin Scalia argued in
dissent, based on “the plain language of these provi-
sions,” that private litigants clearly have an express
cause of action under Section 107.1°

The dissent in Aviall relied on supportive language
in Key Tronic which Justice Thomas characterized
as dicta. But in the lower courts it is hard to ignore
Supreme Court dicta. And should the case get back

to the Supreme Court, there will be two Justices
(Ginsberg and Stevens) who have found that there is
a Section 107 claim, two others (Scalia and Thomas)
who have found an explicit right of private party
cost recovery under CERCLA (in Key Tronic, a case
brought by a PRP albeit where the PRP status was
not an issue), and four others (Chief Justice William
Rehnquist, and Justices David Souter, Anthony Ken-
nedy and Sandra Day O’Connor) who have found (in
Key Tronic) an implied private right of action under
Section 107.

Third, Justice Thomas’s opinion is premised on the
simple notion that the words of CERCLA are what
controls, not policy issues or programmatic goals.
If the words are what controls, it is hard to read the
words “any other person” in Section 107 as exclud-
ing a whole class of persons — those themselves li-
able — from “any other person”. The statute does not
say “any other person except those who are liable” — it
says “any other person.” Moreover, an interpretation
that excludes PRPs is essentially interpreting Section
107 as saying “any other person except almost every
other relevant person.” That is because the class of
persons undertaking CERCLA cleanups consists al-
most in its entirety of parties who are compelled to
do so because they are liable, or those who want to
clean up their own property. And property owners are
generally liable under Section 107. It is true that in
1986 Congress added a defense for so called “innocent
landowners” and more recently added “a bona fide
prospective purchaser” defense. But those defenses
did not exist when the phrase “any other person” was
crafted in 1980. There is a compelling argument that
if the words “during or following” are interpreted liter-
ally, then “any” has got to mean “any.”

Fourth, although the cases excluding PRP Section 107
claims have varying explanations for their holdings, their
analysis is generally premised on the relationship of Sec-
tions 107 and 113, and the fact that Section 113 is the
more specific remedy available to PRPs. The cases hold
that in such circumstances Section 113 is the proper
remedy. But they never address the possibility that a
party would be left without a remedy at all if Section 113
proved unavailable. To the contrary they often assume
that a Section 113 remedy would be available.

And the briefs filed in those cases also often assumed
that a Section 113 remedy would be available if a
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Section 107 claim were precluded. In one case, for
example, the United States asserted that a liable
party could not sue under Section 107. The liable
party had received a Section 106 administrative
order from EPA, but it had not been sued in a civil
action. The United States, while asserting that there
should be no Section 107 cost recovery action for
such a party, acknowledged that there would cer-
tainly be a contribution action under Section 113.
In its brief, the United States framed the question
before the court of appeals as “the nature of the ac-
tion available to a potentially responsible party that
has incurred CERCLA response costs pursuant to
an uncontested CERCLA § 106(a) Administrative
Order.”'? The answer to this question, as the United
States saw it then, was that “such parties are limited
to an action for contribution governed by CERCLA
§ 113.” 'The argument that the cases precluding
Section 107 claims by PRPs are still good law is in
essence one of bait and switch. The United States
and other parties had argued that Section 107 claims
should not be available to PRPs because there was a
remedy available under Section 113. Now that Sec-
tion 113 has proven unavailable, the issue cries out
for reexamination.

Fifth, the proponents of a Section 107 PRP claim
can argue that that is the only way to effectuate the
policies of encouraging cleanup, facilitating fairness
and avoiding litigation that were spelled out in the ez
banc Fifth Circuit decision in Aviall and in numerous
EPA pronouncements over the years. One can debate
the issue of whether Congress intended for the right
of recovery for PRPs who undertake cleanup without
suit or settlement to be under Section 107 or Section
113. But the Supreme Court has now determined it
is not under Section 113, and it is unfathomable that
Congress intended for such parties, especially admin-
istrative order recipients, to have no right of recovery

at all against other PRPs.

Those are the arguments that will be made, or at least
some of them. The many creative lawyers practicing
in this area will surely think of more. The issue will
percolate up through district courts to the courts of
appeals, and at some point, in Aviall itself or some
other case, the Supreme Court may again address the
issue, years from now, and there will again be some
measure of certainty about the world of Sections
107/113. Until then, what Aviall has brought us is
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more litigation and less certainty, and perhaps fewer
voluntary cleanups.

Options For Sailing The Aviall Seas

1. Settlement

One option available to parties looking to perform a
cleanup and preserve contribution in light of Aviall,
and not put all their eggs in the Section 107 basket, is
to enter into a settlement with the United States or a
state. As noted above, Section 113(f) (3) allows any-
one “who has resolved its liability to the United States
or a State for some or all of a response action . . . in
an administratively or judicially approved settlement”
to seek contribution.

The statute does not specify any particular language
or provisions such a settlement must contain, and it
would appear that as long as the settlement addresses
the response action at issue in some manner, there
should be a predicate for contribution. In that regard,
the Assistant to the Solicitor General who presented
argument to the Supreme Court on behalf of the
United States clearly expressed the Government’s
view that an administrative order on consent would
be sufficient to trigger contribution rights. He stated
as follows:

So if, for instance, the Government issues an ad-
ministrative order and the party agrees to comply
with that administrative order through an admin-
istrative order on consent, that would entitle the
party to contribution.'?

In most cases, it will be easier to approach a state
about settlement than EPA, both because of EPA’s
reluctance to get involved in sites not its radar screen,
and also because EPA is fairly strict about wanting to
pigeon-hole any settlement into one of its model doc-
uments, which often contain many bells and whistles
that may be unattractive to a party simply wanting to
perform a cleanup. A state settlement may be easier
and less costly to obtain. In his Aviall argument, the
Assistant to Solicitor General suggested that seeking
a state settlement is exactly what Aviall should have
done.

... and we assume that the State officials would
have happily entered into a settlement agree-
ment what would have obligated Aviall to clean
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up the site. There’s nothing in the record that
indicates the State that took notice of this site
would not have been willing to do so. And under
113(f)(3)(B), an administrative settlement or a
judicial settlement with the State would entitle
them to contribution.

The settlement route does present obvious challenges.
First, states have increasingly tight budgets and may be
resistant to investing resources in crafting a settlement
for a site that it has not fully investigated. But the state
may be encouraged to help out in this process by one
or all of the following pleas. First, states have strong in-
terests in encouraging cleanups and avoiding litigation.
Facilitating contribution claims through settlements
is a way of encouraging such cleanups. Second, states
may well recognize the inequities in the Aviall holding,
and 23 states in fact submitted an amicus brief urging
affirmance of the Fifth Circuit’s en banc decision. Third,
a state’s reluctance to expend the resources to negotiate a
settlement could be overcome by proposing a settlement
under which the state essentially gives up nothing.

Such a settlement could be modeled on EPAs Model
Administrative Order on Consent for Removal Ac-
tions."* In that form of order, EPA gives the performing
party a covenant not to sue that is limited to the “Work,”
which is defined as the work required to be performed
under the Order. And EPA reserves the right, among
other things, to pursue the respondent for “liability for
performance of response action other than the Work.”
In other words, EPA is saying “agree to this order, and
do the work we want you to do, and if you do it, we
won't make you do precisely that work in the future, but
we can make you do any other work.” Such a covenant
is little more than a receipt, and a state that agreed to a
similar order would be giving up nothing. If it wanted
more work down the road, it could get it. All it would
be doing is, in essence, facilitating a contribution claim
by a party willing to perform a cleanup. That said, a
state would undoubtedly want some assurance that a
cleanup it is putting its imprimatur on is a reasonable
and appropriate one, and some level of state review will
help the performing party establish the consistency of
its costs with the National Contingency Plan. But the
overall burden on a state from entering into such a bare
bones settlement should be minimal.

The settlement route will be harder, although not
impossible, for a party that did its cleanup in the

“good old” pre-Aviall days. But there is nothing in
Section 113(f)(3) that says the cleanup has to come
after the settlement. Even if the cleanup had been
done some time ago, it might still be possible to per-
suade a state or EPA to enter into a settlement that
covers the already completed response action. The
bona fides of such a settlement would be increased if
there were other provisions of the settlement under
which the PRP that performed the clean up agreed to
some additional consideration. For example, a PRP
that preformed a cleanup pursuant to a unilateral
administrative order under Section 106 might try to
persuade EPA to enter into a settlement whereby the
PRP agreed to release EPA from any claim for reim-
bursement of its cleanup costs under Section 106(b)
of CERCLA, and in turn EPA covenanted not to sue
for the work already performed, but reserved claims
for additional cleanup. If EPA or a state still has a
claim for its past costs, the settlement of that claim
could well be tied to the settlement of claims for work
already performed.

Some might well argue that this is all an exercise in
form over substance. And they would be absolutely
right. These are precisely the sorts of contortions that
will now be necessary in light of Aviall (unless the
right to use Section 107 directly is established) and
they will only serve to increase the transactions costs
of a program already burdened with high transaction
costs.

The settlement option may be harder in the case of
administrative order recipients. In those cases, EPA
has typically tried before issuing the order to reach a
settlement embodied in an administrative order on
consent for removal actions and a judicial consent
decree, as required by Section 122 of CERCLA, for
remedial actions. But those settlements come with a
price. EPA typically insists on agreement to the vari-
ous provisions of its model documents — its model
Administrative Order on Consent for removal actions
and its Model Consent Decree for remedial actions.
Those provisions include such things as stipulated
penalties, payment of past costs, agreement to do ad-
ditional work, and others. PRPs have often preferred
to perform under unilateral orders than to agree to the
many settlement provisions demanded by EPA, some
of which are perceived by PRPs to be onerous. Aviall
changes that dynamic, by giving PRPs another reason
to go the settlement route rather than the unilateral
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order route — preservation of contribution rights.
That is surely not what Congress intended and per-
haps not even what the Supreme Court intended, but
it is now a fact of CERCLA life. Unless the Section
107 PRP claim is established.

2. Force A Lawsuit
A second option to consider for parties facing an Avi-
all problem is to wait until the government files suit
before undertaking the cleanup. Although this may
be a potential option in certain cases, it has a number
of clear drawbacks.

First, the party contemplating cleanup has no control
over when such a lawsuit is brought. Thus, waiting
for litigation can delay cleanup, possibly increasing
its costs. And if a landowner is seeking to cleanup its
own property so it can productively use it, delaying
cleanup can be problematic.

Second, in the administrative order context, refusing
to comply with the order until litigation ensues can
subject the respondent to daily penalties and treble
damages, which can be quite substantial. The respon-
dent could argue that it had “sufficient cause” for not
complying with the order (so as to avoid penalties and
damages) because to do so would have resulted in a
loss of contribution rights. But there is no precedent
for such an argument, and a respondent would be tak-
ing a very large risk in hanging its hat on its success.

Third, forcing a lawsuit can be dangerous from any
number of perspectives. Once in court, the govern-
ment may decide to seek more than the cleanup the
PRP wanted, and could sue for past costs, natural
resource damages, and other relief as well. Litigation
often brings in another government office, such as the
Department of Justice or a State Attorney General’s of-
fice, and officials who may take more of an adversarial
view of the situation than EPA or a state environmen-
tal agency may take. There may well be cases where a
PRPs want to encourage a suit against it, but those are
likely to be much the exception rather than the rule.

One part of that exception may be cases headed toward
settlement, in which a PRP may well prefer a judicial
settlement than an administrative one. Since a judicial
settlement is preceded by the filing of a complaint, a
party to such a settlement would have two bases for
a contribution claim: the civil action under Section
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113(f)(1) and the settlement under Section 113(f)(3).
The first provision may well be broader and entitle
the settlor to contribution not just for the matters ad-
dressed in the settlement, but for any claims related to
the site.

3. State Claims

Clearly, one potential road around Aviall is reliance
on state remedies. There appears to be no dispute that
whatever the last sentence — the so-called savings
clause — of Section 113(f)(1) does, it preserves state
remedies. Most states have some sort of contribu-
tion provision, although the precise scope of it varies
greatly.

Contribution is not readily available in many states, as
illustrated by a review of the three states impacted by
the Fifth Circuits original panel decision in Aviall. In
Texas, where the Aviall case arose, the right to contribu-
tion provided under state statutes is fairly broad."”> The
situation is not as favorable in the other two states in the
Circuit. Louisiana has a more restrictive statute allow-
ing certain parties to bring private cost recovery actions
against parties who fail to respond to a state order, and
Mississippi has no express statutory right of contribu-
tion for cleanup costs.'® Nationally, a 2002 survey by
the Environmental Law Institute found that of 36 states
employing a joint and several liability scheme similar to
that of CERCLA, only 11 provided an explicit right to
allocate cleanup costs to other liable parties.'” Whether
a given state statute is a real alternative to CERCLA's
contribution remedy depends on the particular state
law and the robustness of the case law under the statute
in question. The bottom line is that in many states, the
answer is far from clear, and CERCLA may offer the
only real opportunity for responsible parties to bring a
contribution claim for cleanup costs.

One drawback of state remedies — and a potentially
major one — is that even when available, they do not
allow for suits against the federal government, which is
a significant contributor at many contaminated sites.
While there is a waiver of the federal government’s
sovereign immunity in CERCLA itself (Section 120),

that does not cover analogous state remedies.

A second drawback of state remedies is that absent
complete diversity of citizenship among the parties,
they do no provide a basis for suit in federal court,
which, given the congestion of many state courts, is
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often a favored forum for plaintiffs.

And it seems especially strange to require use of
a state remedy by a recipient of an administrative
order issued by a federal agency under a federal
statute. Moreover, if some of the order recipients
complied and some did not, and if the United States
were to sue the non-compliers in federal court and
they were ordered by the court to comply with the
Section 106 order and participate in the cleanup,
those initial non-compliers — who only performed
the cleanup after being sued and ordered by a court
to do so — would have a federal contribution
claim for their costs against the non-recipients and
remaining non-compliers. But the original compli-
ers, who did precisely what EPA wanted them to
do, would have no federal contribution claim and
would be forced to rely on state law if that were
helpful. Of course, this bizarre situation would be
avoided if the courts recognize a Section 107 claim
by PRPs, so that administrative order compliers can

sue other PRPs under CERCLA.

Conclusion

The CERCLA 107/113 world was a better place be-
fore Aviall. The rules were clear, we knew how they
worked, and they made sense. There were incentives
for voluntary cleanups and there were broad contri-
bution rights to facilitate fairness. A wide range of
parties asked the Supreme Court to save that world,
but the Department of Justice sought its destruction,
and succeeded.

If the Section 107 PRP claim is established, we can
return to that world, or perhaps one nearby. If not,
there will be more uncertainty, more litigation, less
fairness, fewer voluntary cleanups and overall damage
to the goals of CERCLA. Unless of course Congress
were to fix this problem, which it could to be adding
just one word to Section 113(f)(1): “before, during or
following . ..."

In the meantime, parties facing the obstacles created
by Aviall would be prudent to consider the range of
options potentially available to them, including those
discussed here.
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