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Is There a Lobbyist Among You?
The Answer Is Important and May Surprise You

By SoONIA FoIs

AND LESLIE NICKEL

M ost business executives under-
stand that if they, or any of
their employees or consultants, ven-
ture to the U.S. Capitol or to a state
capital to seek a change in the law,
they may have to register and report
as “lobbyists.” What has come as a
surprise to many of our clients,
however, is the wide range of diver-
gent interpretations (and conse-
quences) of the terms ‘“lobbying”
and “lobbyist” across the country—
interpretations that go well beyond
contacting state legislators about
pending legislation. In an increasing
number of states, the term “lobby-
ing” is broadly defined to include
routine business activities, such as:

m selling goods and services to
the government;

m seeking business or tax incen-
tives from the state or locality;

® applying for licenses, permits,
or waivers;

® working to shape a regulation
affecting an industry or business;

® obtaining information from a
government official; or

® simply having lunch with a
government employee over which
no official business is discussed.

The price for not identifying ac-
curately the ‘“lobbyist among you”
can be steep for a company—
debarment from government con-
tracting, hefty fines, and
imprisonment—as a growing num-
ber of states and localities expand
their lobbying laws and increase
their enforcement efforts.

Trends in State and
Local Lobbying Regulation

While congressional efforts to re-
form federal ethics and lobbying
rules have attracted widespread me-
dia attention, the significant and
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varying reforms that have been
adopted by states and municipalities
have gone largely unnoticed in the
mainstream press.

According to a March 2006 re-
port by the Center for Public Integ-
rity (see http:/]
www_.publicintegrity.org/hiredguns/|
report.aspx?aid=781), since 2003,
16 states have made substantive
changes to their lobbying laws.
These include states such as Con-
necticut, New York, New Jersey,
and Florida, which already had rela-
tively robust lobbying regulations.
States with more narrow lobbying
laws historically, such as Georgia,
Louisiana, North Carolina, and Ten-
nessee, also have expanded their
lobbying regulatory regimes. Locali-
ties are also increasingly regulating
lobbying activity at the municipal
level—Dade County, Fla.; New York
City; Chicago; and Los Angeles are
just a few examples.

On June 13, New York City
Mayor Bloomberg signed lobbying
and gift law reform, which doubles
penalties for violations and bans
most gifts from lobbyists. In another
recent development, Pennsylvania
law was expanded to cover execu-
tive branch lobbying. While this
change was made by executive or-
der and is currently a voluntary sys-
tem, over 600 persons have already
filed as executive branch lobbyists,
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likely in anticipation of mandatory
requirements down the road.

The Resulting Impact on
the Business Community

In 2007, it is estimated that fewer
than 10 states will regulate only legis-
lative branch contacts. This means
that a business’s interaction with a
myriad of executive branch agencies,
boards, commissions, and public cor-
porations in the course of routine
business or regulatory activity may
constitute “lobbying” in the vast ma-
jority of states. Moreover, the defini-
tions of “lobbying” and “lobbyist”
have been broadened so significantly
in many states that historical under-
standings of the terms do not accu-
rately reflect the state of the law. For
example:

m In New Jersey, “lobbying” now
means attempting to influence any
“governmental processes,” which is
defined broadly to include promul-
gating executive orders; rate setting;
public contracting; issuing, denying,
reviewing, or revoking permits, li-
censes, or waivers; bidding proce-
dures; imposing fines or penalties;
purchasing procedures; financial as-
sistance; grant and loan processing;
and rendering administrative deci-
sions. “Lobbying” includes not only
attempts to influence but also efforts
to simply obtain information about
such processes from government
officials.

m New York State recently
amended its laws, effective in Janu-
ary 2006, to include attempts to influ-
ence government contracts (procure-
ment activity) and also to limit the
contacts that may be made with gov-
ernment officials during the course of
a procurement.

® In 2005, in response to an ethics
scandal that led to the incarceration
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of former Governor Roland, Con-
necticut also strengthened its lobby-
ing provisions. It created an Office of
State Ethics with increased enforce-
ment powers and required more de-
tailed disclosure on lobbying for gov-
ernment contracts.

®m In Florida and Illinois, among
other states, lobbying registration
and reporting obligations can be trig-
gered by simply spending money on a
public official, such as treating him or
her to a meal, without any effort to in-
fluence any governmental action. The
theory is that you are engendering
the “goodwill” of the official for fu-
ture lobbying efforts. It is not entirely
clear, however, what is left of this
provision in Florida in the light of the
state’s very recent ban on virtually all
gifts to public officials.

® In a majority of states, the com-
mon business activity of seeking
business and tax incentives from the
government now may rise to the level
of “lobbying.” For example, before
applying for a grant for employee
training or business expansion or re-
location, an employer must assess
whether such activity meets the defi-
nition of “lobbying” under that juris-
diction’s laws. Similarly, if you are
applying for a sales or use tax exemp-
tion, a real property tax exemption,
or a tax credit, you may be “lobby-
ing.” This is the case whether you
hire a consultant to obtain incentives
or you simply have in-house employ-
ees make such contacts.

Registration and Reporting. Once
lobbying has occurred (or once you
have retained a lobbyist, in many
states), certain filing obligations may
result—registration with the govern-
ing authorities and periodic reports,
which can range in frequency from
every month to once a year. Whether
these obligations apply to the indi-
vidual lobbyist alone or the employer/
client also has parallel responsibili-
ties, varies across the country. In
most jurisdictions, the lobbyist’s
employer/client has to report and ei-
ther register or certify the lobbyist’s
filings. Generally speaking, filing ob-
ligations apply whether in-house per-
sonnel or retained consultants meet
the definition of lobbyist. In some
states, however, in-house employees
whose primary duties do not include

lobbying activities are exempt from
registration.

Restrictions on Providing Meals,
Gifts, or Travel to Public Officials.
The effects of becoming a lobbyist ex-
tend beyond submitting paperwork to
the regulatory entity. In most juris-
dictions, lobbyists and their
employers/clients incur additional re-
strictions or lower monetary thresh-
olds on the entertainment of public
officials. If you are also a government
contractor, even more stringent re-
strictions may apply.

Restrictions on Campaign Contri-
butions and Fundraising. In a grow-
ing number of states, lobbyists, their
employers/clients, and government
contractors, face greater restrictions
on their campaign activities than
does the general public. For example,
some so-called “pay to play states,”
like New Jersey and Ohio, impose
more stringent political contribution
restrictions on those seeking govern-
ment contracts outside the open bid
process. Connecticut restricts contri-
butions from all government contrac-
tors regardless of the type of bid pro-
cess involved.

Bonuses and Other Contingency
Fee Arrangements. An increasing
number of states ban “contingency
fee,” or success fee arrangements in
which a lobbyist’s compensation is
tied to a successful outcome of a lob-
bying effort. Localities such as Dade
County, Fla.; New York City; and Chi-
cago also have adopted contingency
fee bans. When lobbying was defined
more narrowly, it was not so difficult
for businesses to comply with these
constraints. Now, a business has to
assess whether the sales, tax, or fi-
nancial specialists it employs or re-
tains can be compensated on a
success-fee basis for obtaining gov-
ernment contracts or other economic
incentives from the state or locality.

Enforcement. Finally, while Con-
gress rejected an independent over-
sight body in its recent actions on
lobbying and ethics reform bills, over
half the states have in place such en-
forcement schemes. Oversight au-
thorities often can impose stiff penal-
ties on violators. New York State’s
lobbying law provides for fines of up
to $50,000 and debarment from pro-
curement lobbying for a second viola-
tion of the procurement lobbying
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rules. In almost half the states, im-
prisonment is an available enforce-
ment tool for violations of the law.
For example, effective July 2004,
Connecticut changed the penalty for
multiple intentional violations of the
law from a misdemeanor to a Class D
felony with a potential sentence of up
to five years in prison.

Compliance Guidelines

In the wake of these develop-
ments, businesses that have contacts
with government—federal, state, or
local—should implement a govern-
ment affairs compliance system de-
signed to prevent, uncover and pun-
ish violations. As part of this pro-
gram, a company should:

Know the Law. Keeping on top of
the varying and changing laws in the
jurisdictions in which your company
does business is critical. Changes to
or clarifications of the law can occur
through a statutory amendment,
regulatory action, advisory opinion
from the regulatory authority or from
the jurisdiction’s enforcement office.
Commercial services track these de-
velopments to some extent, but you
should not rely on them exclusively.
Legal counsel also can be helpful in
determining the rules governing par-
ticular activities in specific
jurisdictions.

Designate a Compliance Team.
Whether the team resides within the
general counsel’s office, the chief
compliance officer’s domain or else-
where, the compliance team should
be led by a high-ranking official, pref-
erably not someone solely within the

government affairs sphere, to ensure
that the program is a top priority of
the company and that employees per-
ceive it as such. Clients have found
that designating compliance officers
for specific business or practice areas
or for specific regions can facilitate
and streamline compliance
initiatives.

Establish Clear and Simple Poli-
cies and Procedures. In addition to
determining the applicable legal re-
quirements, you will need to establish
policies and procedures to help en-
sure that the company and its agents
comply, in a timely and accurate
manner, on a jurisdiction-by-
jurisdiction basis, with: (1) lobbying
filings and certifications; (2) restric-
tions on gifts, travel, entertainment,
and campaign contributions to public
employees and any accompanying re-
porting requirements; (3) any contin-
gency fee restrictions that may affect
contractual arrangements with em-
ployees or consultants; and (4) other
applicable requirements or restric-
tions. Some companies find that it is
more prudent to adopt a policy that,
in some areas, may be stricter than
the law requires. For example, the
tracking procedures needed to en-
sure compliance in a state with very
low aggregate dollar limits on gifts to
public officials may prompt a com-
pany to adopt a “no gift” rule for that
jurisdiction. In addition, your policies
and procedures should be clearly and
simply written in “layman’s” lan-
guage. Your goal should be for em-
ployees to learn how to ‘““issue spot”
in order to raise possible issues with
your compliance officers and not nec-
essarily to grasp legal nuances.

Cast a Wide Net in Distributing
Such Policies and Procedures. Make
sure that your policies and proce-
dures in this area are widely distrib-
uted to anyone who could potentially
be “lobbying” in a particular area. Do
not limit it to those operating in the
government affairs sphere. The pub-
lic sector sales force of your com-
pany, for example, is another key
audience.

Conduct Periodic Training of Your
Personnel and Require Certification.
It is not sufficient to simply circulate
written materials to your employees
and consultants. You should take
steps to ensure that they understand
the policies and procedures and that
your company is serious about com-
pliance, and know whom to contact
to have their questions answered.

Monitor Compliance and Take
Swift Action When Violations Are
Uncovered. You should conduct peri-
odic audits, establish mechanisms for
employees to report violations, take
quick action to correct violations, dis-
cipline those who break the rules
where appropriate, and take other ac-
tions that are called for to prevent fu-
ture violations.

Don’t Forget the Consultants.
Companies should thoroughly vet the
backgrounds of employees and con-
sultants who will lobby on their be-
half. In addition, you should structure
your contracts with retained consult-
ants to require them to comply with
all applicable requirements and re-
strictions. Finally, make sure that
they are adequately trained and that
violations of your policies and proce-
dures can terminate their contracts.
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