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CURRENT ISSUES IN FALSE CLAIMS LITIGATION

By Sarah M. Brackney and Matthew H. Solomson

n recent years, litigation under the civil False Claims Act (FCA)' has multiplied at a rapid pace.

This surge is due in part to an increase in potential recovery: $5,500 to $11,000 per false claim
for claims arising after September 29, 1999, plus treble damages.? As FCA litigation has expanded,
courts have been faced with the difficult job of interpreting and applying statutory provisions whose
meanings are not always clear. It should come as no surprise that the courts are often not in
agreement, which ultimately leads to confusion among litigants, including Government contractors,
who often find themselves the target of a false claims action.

Previous BRIEFING PApers have addressed the basic statutory scheme of the FCA and its qui tam
provisions.? This BrIerING PAPER thus examines several emerging and unsettled issues relating to
the FCA, focusing on areas in which the federal courts of appeal are split. The first two sections
discuss FCA provisions related to settling qui tam actions when the Government has declined to
intervene. First, the Paper addresses the question of when the Government’s consent is required
before a qui tam relator and defendant may voluntarily dismiss, as part of a settlement, an action
brought under the FCA when the Government has not intervened. Second, the Parer looks at
how the courts have analyzed the effects of the Government’s use of an “alternate remedy” to
seek recovery for false claims, rather than intervening in the qu: tam action.

The last three sections of this BRIEFING PAPEr address a variety of arguments that have been
raised by defendants to avoid liability under the FCA. In that regard, this Paper discusses
whether a reasonable interpretation of a stat-
IN BRIEF ute or regulation can preclude a finding of
falsity and therefore support a motion to dis-
miss, provides guidance on whether timely dis-
closures to the Government of a contractor’s
Reasonable Interpretations Of Ambiguous Provisions reasonable interpretation of an ambiguous pro-
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vision can bar a suit under the FCA, and ad-
dresses the different views taken by the courts
concerning whether a document received
through a Freedom of Information Act re-
quest is a “public disclosure” that would bar a
qui tam action.

Government Consent For Qui Tam
Settlements

The FCA permits individuals, called qui tam
relators, to bring suit for false claims on be-
half of themselves and the U.S. Government
in the name of the Government.* Once the
relator files suit, the relator must furnish the
Government with a copy of the complaint and
disclose the information on which the FCA
claims are based.” The Government then has
60 days to decide whether to intervene and
thereby take control over the FCA action; during
this time, the complaint remains under seal.®
The Government may receive an extension
of time to decide whether to intervene “for
good cause shown.”’

At the end of the statutory period (whether
extended or not), the Government has two
options. First, it may “proceed with the ac-
tion, in which case the action shall be con-
ducted by the Government.”® Second, the
Government can “notify the court that it de-
clines to take over the action.” There is no
question that the Government is permitted
to dismiss or settle the action over the objec-
tions of the relator.'” If, however, the Gov-
ernment chooses the second option of de-
clining to take over the action, the qui tam
relator “shall have the right to conduct the

action.”” When the Government declines to
intervene, “the person bringing the action or
settling the claim shall receive an amount which
the court decides is reasonable for collecting
the civil penalty and damages.”'* Even if the
Government declines to intervene at this early
stage, a court may permit intervention at a
later date for good cause."

A fair amount of litigation has arisen con-
cerning the ability of a qui tam relator and a
defendant to settle the FCA action and volun-
tarily dismiss it without the consent of the Gov-
ernment when the Government has chosen
not to intervene. On the one hand, the FCA
permits the relator “to conduct the action”
and to “settl[e] the claim.”'* On the other
hand, the Act declares that “[t]he action may
be dismissed only if the court and the Attor-
ney General give written consent to the dis-
missal and their reasons for consenting.” Several
federal courts of appeal have interpreted these
arguably conflicting provisions to determine
when the Attorney General’s approval is re-
quired before an FCA action, in which the
Government did not intervene, is dismissed.

First, courts of appeal have consistently held
that the Government’s consent is not required
before an action is involuntarily dismissed by a
trial court. The U.S. Court of Appeals for the
Second Circuit, interpreting the consent pro-
vision as a matter of first impression, concluded
that “it applies only in cases where a plaintiff
seeks voluntary dismissal of a claim or action
brought under the False Claims Act, and not
where the court orders dismissal.”'® Although
the Second Circuit looked primarily to legis-
lative history to reach this conclusion, other
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courts have noted that separation of powers
issues are implicated if the consent provision
were applied to involuntary dismissals.'” It is
interesting to note that courts have excluded
involuntary dismissals from the consent require-
ment, despite the fact that the FCA, by its
terms, makes no such distinction.

Second, the federal courts of appeal have
split on the question whether the Government
has a unilateral right to veto a settlement be-
tween a qui tam relator and a defendant where
the Government has chosen not to intervene.
The first to address this question directly was
the Ninth Circuit in United States ex rel. Killingsworth
v. Northrop Corp."® There the court rejected
the Government’s argument that it had an
“absolute right to block a settlement.”" In that
case, the Government sought to veto the settle-
ment agreement because it believed that the
relator and the defendant had conspired to
divert monies from the FCA claim to the relator’s
personal claim.? Despite its objection to the
settlement, however, the Government still de-
clined to intervene in the suit; the defen-
dant, Northrop, argued that the Government,
having failed to intervene, should not be able
to force the parties to continue to litigate against
their will.?!

The court looked to the legislative history
and to the framework of the FCA, reviewing
each of the relevant provisions but reading
the statute “as a whole.”” The Ninth Circuit
concluded that “the consent provision...applies
only during the initial sixty-day (or extended)
period.”?® Reading each of the applicable pro-
visions together, the court determined that
the Government’s asserted veto power was in-
consistent with the qui tam relator’s right to
conduct and to settle the action.”* Addition-
ally, the court approached this question with
an eye towards the realities of litigation:*

Finally, the government’s assertion of an
absolute right to block a settlement and dismissal
by withholding its consent may represent a
meaningless privilege in terms of present-day qui
tamlitigation. Here, neither the government nor
the relator desires to engage in further litigation.
If the parties settle the action without a dismissal
and thereby effectively stop litigating the case,
the trial court would undoubtedly dismiss the
suit for failure to prosecute. Conversely, the

government may not force [the relator] and
[the defendant] to continue litigation by refusing
to consent to a settlement.

Although the Ninth Circuit rejected the
Government’s assertion of unlimited veto
power, it did conclude that the Government
was not without rights. First, the court found
that the Government could intervene solely
for the purpose of appealing the district court’s
approval of the settlement.? Second, even
though the Government opted not to for-
mally intervene in the action, it could still
object to the settlement upon a showing of
good cause.?” The Ninth Circuit’s decision
sought to balance the interests of the parties
and the Government, while establishing pro-
cedures to ensure that the settlement was
properly structured so as not to deny the
Government its fair share of the proceeds
for the relator’s FCA claims.

The Fifth and Sixth Circuits reached the
opposite conclusion of the Ninth Circuit, finding
that the Government has an absolute right to
bar a voluntary dismissal of an FCA action (e.g.,
as a product of settlement), even when it has
declined to intervene.” In Searcy v. Philips Elec-
tronics North America Corp., the Fifth Circuit
adopted the Government’s position and
“sanction[ed] an absolute veto power over vol-
untary settlements in qui tam False Claims Act
suits.”?® The court rejected the Ninth Circuit’s
analysis in Killingsworth as “unpersuasive” and
found that the consent provision is “unam-
biguous in its declaration that courts may not
grant a voluntary dismissal in a False Claims
Act suit unless the U.S. Attorney General con-
sents to the dismissal.”® In United States v. Health
Possibilities, P.S.C., the Sixth Circuit likewise
held that “a qui tam plaintiff may not seek a
voluntary dismissal of any action under the
False Claims Act with the Attorney General’s
consent.”

These courts believed that there was no con-
flict between the consent provision and other
sections of the FCA that grant rights to a rela-
tor. They concluded that the plaintiff could
“conduct” the action, even if the Government
retained the ultimate decisionmaking power
regarding settlement and dismissal.?* Moreover,
the provision permitting the relator to settle
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the claim did not create an “iron-clad ‘right
to settle.””??

The Fifth and Sixth Circuits did not ad-
dress the problem of whether the Govern-
ment could force the parties to continue to
litigate against their will, an issue which had
concerned the Ninth Circuit. Instead, these
courts focused on another policy concern—
preventing the parties from conspiring to bilk
the Government out of its rightful recovery.
In Searcy, the Fifth Circuit expressed its con-
cern as follows:**

The Killingsworth litigation demonstrates that
relators can manipulate settlements in ways that
unfairly enrich them and reduce benefits to the
government....In qui tam litigation,...there is a
danger that the relator can boost the value of
settlement by bargaining away claims on behalf
of the United States....If the government decides
the settlement isn’t worth the cost, [the consent
provision] allows the government to resist these
tactics and protect its ability to prosecute matters
in the future.

Moreover, in Health Possibilities, the Ninth Cir-
cuit stated:®®

The potential for such profiteering is
exacerbated when, as here, a relator couples
FCA claims with personal claims. In these
circumstances, a relator can avoid the FCA’s
recovery division requirements by allocating
settlement monies to the personal claims.
Relators can thereby use the bait of broad claim
preclusion to secure large settlements, while
steering any monetary recovery to the personal
action.

Although the Fifth and Sixth Circuits clearly
were concerned in these decisions with pro-
tecting the Government’s interest,”® neither
addressed any of the options proposed by the
Ninth Circuit in Killingsworth (e.g., interven-
tion for good cause, intervention for appeal
purposes, and objection for good cause), which
also likely would serve to protect the Govern-
ment adequately.

Interpreting The “Alternate Remedy”
Provision

As discussed above, the FCA permits qui tam
relators to bring suit on behalf of themselves
and the Government, but this right is not without
limits. Even when a relator is pursuing a qui

tam action and the Government has opted not
to intervene, the Government is entitled to

pursue an “alternate remedy”:*’

[T]he Government may elect to pursue its claims
through any alternate remedy available to the
Government, including any administrative
proceeding to determine a civil monetary penalty.
If any such alternate remedy is pursued in
another proceeding, the person initiating the
action shall have the same rights in such
proceeding as such person would have had if
the action had continued under this section.

Although few courts have addressed the ef-
fect of this provision, their constructions have
not been wholly consistent. Courts have con-
sistently found that the “alternate remedy”
provision applies once the Government has
declined to intervene in the action.’® Such
alternate proceedings may include settlement,*
criminal forfeiture proceedings,* and suspension
and debarment proceedings.*' If the Govern-
ment intervenes and continues with the FCA
action, however, the alternate remedy provi-
sion may not be applicable, even if the Gov-
ernment proceeds with a separate parallel pro-
ceeding.*? Similarly, if the relator cannot show
that the Government’s recovery resulted from
the FCA claims, the relator cannot invoke the
alternate remedy section.*’

Courts have disagreed, however, concern-
ing the effect on the relator’s qui tam action
of the Government’s successful pursuit of an
alternate remedy. The majority of courts have
concluded that the qui tam relator is entitled
to share in the proceeds received by the Gov-
ernment through the alternate remedy.** As
the Ninth Circuit explained, “[i]f the gov-
ernment chooses not to intervene in the relator’s
action, but, instead, chooses to pursue ‘any
alternate remedy,” the relator has a right to
recover a share of the proceeds of the ‘alter-
nate remedy’ to the same degree that he or
she would have been entitled to a share of
the proceeds of an FCA action.”®

This interpretation protects the interests of
the relator and of the defendant. First, if the
relator was not entitled to a share of the pro-
ceeds from the alternate remedy, the Gov-
ernment would have an incentive to decline
to intervene and then settle the claim sepa-
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rately, while using the information provided
by the relator in the qui tam action.** The
relator also will not be forced to continue to
litigate with a defendant who claims that the
FCA claims are barred by the settlement with
the Government.’’” Second, the defendant is
protected from the possibility of having to pay
multiple times for the same wrongdoing.*

On the other hand, the Third Circuit has
held that when the Government pursues an
alternate remedy, the qui tam relator’s “right
to proceed with his qui tam action remains un-
impaired.”® Even though the defendant has
settled with the Government, it must continue
to litigate with the qui tam relator and face the
possibility of paying multiple times on the same
false claims. That court reasoned that:*

[The “alternate remedy” provision] preserves a
relator’s right to a percentage of the recovery
even when the government chooses to pursue its
claims administratively. Because the government
never exercised its rights to intervene, the
settlement between [the government] and [the
defendant] does not negate [the relator’s] ability,
as the relator, to proceed independently with
his qui tam claim.

Under this interpretation, the Government
cannot settle the relator’s claim, even if it
reaches an agreement with the defendant as
to its own claims.’! In contrast, the Ninth Cir-
cuit has held that the relator’s claims are the
same as the Government’s claims; therefore,
if the Government chooses to release its claims,
the relator has no more claims to pursue:*

[The relator] could not have a claim separate
from the government’s. A qui tam relator has
Article III standing to sue only as a relator, on
behalf of the government. His standing is in the
nature of an assignee of the government’s claim.
Thus there is one claim, the government’s,
pursuable either by the qui tam relator on behalf
of the government, or by the government on its
own behalf. Once the government recovers the
money it paid on the false invoice, plus penalties,
or releases its claim, there is no more to be
recovered by anyone, because only the
government can have a claim for a false claim
made upon the government.

In some cases, the Government and the de-
fendant have crafted their settlement—resulting
from an alternate remedy—to exclude the
claims of the qui tam relator, presumably in
an effort to avoid paying the relator his share

of the recovery.”” The Third Circuit would
likely find this permissible, but most courts
have refused to accept this practice.”

Reasonable Interpretations Of Ambiguous
Provisions

Under the FCA, a defendant is liable for
knowingly presenting a false claim for pay-
ment to the Federal Government.”> “Know-
ingly” is defined as having “actual knowledge
of the information” or acting in “deliberate
ignorance [or] reckless disregard of the truth
or falsity of the information.””® The question
whether a reasonable or plausible interpreta-
tion of a statute or regulation can be “know-
ingly false” has been fiercely litigated, and
the courts of appeal are in disagreement on
this issue. Some circuits have held that a rea-
sonable interpretation of an ambiguous pro-
vision cannot be “false” as a matter of law.
Others, however, view reasonableness as an
aspect of whether a defendant “knowingly”
submitted a false claim; in those circuits, this
scienter issue is considered a question of fact
for the jury and not a subject for the court’s
concern on a motion to dismiss or for sum-
mary judgment.

In most circuits, a reasonable interpretation
of an ambiguous provision of a statute, regu-
lation, or contract cannot be the basis of a
false claim.’” These courts have concluded that
the Act was not intended to punish disputes
concerning interpretation.”® This determina-
tion is consistent with the application of the
criminal FCA statute,” which requires the Gov-
ernment to demonstrate that the defendant’s
interpretation was not reasonable.® Therefore,
if a defendant could show that a regulation
was ambiguous and its interpretation was rea-
sonable, the claims are not false as a matter
of law and the suit should be dismissed.

The Ninth Circuit, however, has created some
confusion on this issue. Early Ninth Circuit
cases were consistent with other circuits and
seemingly held that issues of contract inter-
pretation and disputed questions of law did
not raise false claims.®! In United States ex rel.
Oliver v. Parsons Co., the Ninth Circuit changed
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direction, holding that “the district court erred
in applying a ‘reasonable interpretation’ ap-
proach to determining falsity under the Act
and that genuine issues of material fact exist
regarding whether [the defendant] ‘knowingly’
submitted false claims.”®® The court held that
the ultimate meaning of the regulations in
question would be interpreted by the court.®
Under this case, reasonableness is relevant as
to whether a false claim was “knowingly” sub-
mitted, but “falsity” is based on whether the
defendant’s interpretation was correct.®

The Ninth Circuit concluded, however, that
a good faith interpretation would preclude a
finding that the scienter requirement had been
met: “A contractor relying on a good faith
interpretation of a regulation is not subject
to liability, not because his or her interpreta-
tion was correct or ‘reasonable’ but because
the good faith nature of his or her action
forecloses the possibility that the scienter re-
quirement is met.”® The court denied sum-
mary judgment because it believed that there
were issues of fact remaining concerning
whether the defendant knowingly submitted
false claims.%

The Ninth Circuit again discussed the issues
of falsity and scienter in a recent case, United
States ex rel. Hendow v. University of Phoenix.%
While the court in that case reiterated that
“‘[ilnnocent mistakes, mere negligent misrep-
resentations and differences in interpretations’
are not sufficient for False Claims Act liability
to attach,”® the court concluded that the rela-
tor indeed had asserted sufficient allegations
of falsity to survive a motion to dismiss.” Nota-
bly, the Ninth Circuit failed to cite to the Oliver
decision in its discussion of falsity and scienter,
perhaps signaling that that court is moving away
from its reasoning in Oliver.

Recently, the Eleventh Circuit addressed the
question whether a reasonable interpretation
of an ambiguous regulation can support a claim
under the FCA. In United States ex rel. Walker
v. RGF Properties of Lake County, Inc., the court
permitted the action to go forward, despite
agreeing that the regulation at issue was am-
biguous and that the defendant’s interpreta-
tion was reasonable.” In doing so, it reversed

the district court, which had held that falsity
was foreclosed as a matter of law because the
defendant had reasonably interpreted an am-
biguous regulation.”

The Eleventh Circuit focused on the evi-
dence presented by the plaintiff that was meant
to demonstrate the meaning of the regula-
tion and the reasonableness of the defendant’s
interpretation.” In essence, the court deter-
mined that the plaintiff had raised an issue
of scienter, rather than falsity, noting that “evi-
dence presented by the relator...was relevant
to a determination of the...regulation’s meaning
and that there was a question of fact as to the
defendants’ understanding of the meaning of
the regulatory language.”” Because the court
found that questions of fact remained, it re-
versed the grant of summary judgment.”™

The defendant in Walker has filed a peti-
tion for certiorari asking the Supreme Court
to review the Eleventh Circuit’s decision.” If
the Court accepts the case, it will hopefully
resolve this split among the circuits.

Disclosure Of Interpretation To
Government

As discussed above, the FCA imposes civil
liability for the knowing submission of a false
claim to the Federal Government.” When faced
with an ambiguous statute, regulation, or con-
tract, you must make an attempt to interpret
it reasonably. But also as discussed above, merely
demonstrating that your interpretation was
reasonable may be insufficient to succeed on
a motion to dismiss. That is, a reasonable in-
terpretation of a statute or regulation is not
an absolute bar to a qui tam relator’s claims.
One way to attempt to mitigate the possibility
of any future FCA claims is to disclose your
interpretation to the Government in advance.
Making such disclosures may lessen the likeli-
hood of a finding against the defendant on
both “knowledge” and “falsity.”

Some cases have held that disclosures to
the Government of reasonable assumptions will
negate a finding of knowledge or falsity, leading
to a dismissal of FCA claims. In United States ex
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rel. Costner v. United States, the Eighth Circuit
addressed the effect of the defendants’ dis-
closures to the Government, stating: “The
[Government’s] knowledge of operational dif-
ficulties also bears on whether the defendants
had the requisite intent under the Act....A
contractor that is open with the Government...to
find a solution lacks the intent required by
the Act.””” The scienter requirement was there-
fore negated, and the defendants could not
be found liable under the FCA.”™ The Fourth
Circuit, citing to cases from the Second, Sev-
enth, Ninth, and Tenth Circuits, similarly con-
cluded that “the government’s knowledge of
the facts underlying an allegedly false record
or statement can negate the scienter require-
ment required for an FCA violation.”” The
Seventh Circuit has held that the “government’s
prior knowledge of an allegedly false claim
can vitiate a FCA action.” The court explained
that:®!

If the government knows and approves of the
particulars of a claim for payment before that
claim is presented, the presenter cannot be said
to have knowingly presented a fraudulent or
false claim. In such a case, the government’s
knowledge effectively negates the fraud or falsity
required by the FCA.

Both the Fourth and Seventh Circuits held
that defendants were not liable under the FCA
because the Government had prior knowledge
of, and had either approved or not objected
to, defendants’ activities that resulted in the
allegedly false claims.*?

Other cases have held that disclosure to the
Government is relevant to, but not dispositive
of, the issue of knowledge. For example, the
Ninth Circuit concluded that while the
Government’s knowledge was highly relevant,
the effect of that knowledge was a question
for summary judgment or trial.** The Second
Circuit concurred, holding that defendants
were not automatically exonerated simply be-
cause information was presented to the Gov-
ernment.®

Overall, the success of the “Government
knowledge” defense will likely depend on the
facts of the case, especially in courts that ap-
ply the relevancy rule.®” Because all courts seem
to consider prior disclosure to the Govern-

ment to be at least relevant to the question
whether there was a “knowing” submission of
a false claim, it is in the your interest to work
closely with the Federal Government and fully
disclose any interpretations or assumptions that
are being made in your attempt to comply
with statutory, regulatory, or contractual obli-
gations.*”® Indeed, the failure to raise an in-
terpretation issue with the Government can
give rise to a negative inference that the claim
is, in fact, false.%”

FOIA Responses As “Public Disclosures”

Although the FCA is designed to encour-
age relators to pursue qui tam actions, the Act
also seeks to preclude the filing of opportu-
nistic suits that are based on publicly available
information:®*®

No court shall have jurisdiction over an action
under this section based upon the public
disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a
congressional, administrative, or Government
Accounting Office report, hearing, audit, or
investigation, or from the news media, unless
the action is brought by the Attorney General
or the person bringing the action is an original
source of the information.

An “original source” is “an individual who has
direct and independent knowledge of the in-
formation on which the allegations are based
and has voluntarily provided the information
to the Government before filing an action under
this section which is based on that informa-
tion.”®

The federal courts of appeal have disagreed
as to whether documents received through a
Freedom of Information Act (FOIA)? request
should be considered public disclosures un-
der this provision. Most courts have concluded
that the disclosure of information pursuant
to a FOIA request is a “public disclosure” bar-
ring them from exercising jurisdiction over a
qui tam action.”” These courts have determined
that FOIA responses fall within the enumer-
ated circumstances in the public disclosure
provision, which includes administrative reports
and administrative investigations.”? They rea-
soned that answering a FOIA request requires
official Government action (administrative) and
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provides information concerning the search
for the requested documents (report).”® Even
though these courts have concluded that re-
sponses to FOIA requests are “public disclo-
sures,” a qui tam suit might not be barred if
the materials were not received until after
the action was filed.”*

In a recent opinion, the Ninth Circuit has
departed from this line of cases.”” The court
held that a document obtained through a FOIA
request is not a “public disclosure” barring a
qui tam suit unless that document is one of the
enumerated sources in the FCA’s public dis-
closure provision.” The Ninth Circuit reasoned
that designating any document received after
a FOIA request as a “report” or “investigation”
would “stretch the meaning of those terms too
broadly.”®” The court believed that reports and
investigations involved “independent work prod-
uct” on behalf of a Government agency.”” On
the other hand, according to the Ninth Cir-
cuit, “responding to a FOIA request requires
little more than duplication;” therefore, “la-
beling any response to a FOIA request a ‘re-

These Guidelines are designed to assist Gov-
ernment contractors in navigating the morass
of legal issues that arise in FCA litigation. They
are not, however, a substitute for professional
representation in any specific situation.

1. Although an essential thing to keep in
mind in any litigation, be keenly aware of which
circuit court governs the FCA matter or suit in
which you are involved, particularly given the
number of circuit splits on issues related to the
FCA.

2. Whenfashioningasettlementwith arelator
in an action where the Government did not
intervene, keep in mind that the Government
will have at least some role, regardless of the
circuit. This influence ranges from the ability
to object for good cause to an absolute veto
over any voluntary settlement.

3. Be careful to craft a settlement that fairly
addresses all claims brought by the relator and
adequatelyapportionsrecovery to the FCA claims.

GUIDELINES

port’ or ‘investigation’ would ignore the way
in which each of the enumerated sources in-
volves governmental work product.”®

Moreover, the Ninth Circuit viewed its in-
terpretation as more consistent with the pur-
poses of the FCA, finding that “[i]nterpreting
the jurisdictional provision to bar qui tam suits
where the allegations are based on otherwise
private information obtained via a FOIA re-
quest would be out of step with Congress’s
intentions in amending the jurisdictional pro-
vision of the FCA” in 1986 to add the rel-
evant language regarding the public disclo-
sure bar.'” By narrowly tailoring the jurisdic-
tional bar, Congress sought to prevent suits
where it should be on notice of the fraud,
while seeking “to capitalize on the indepen-
dent efforts of prospective qui tam relators
who call information to the attention of the
government.”'’! Because the document—a grant
application—that the relator received through
the FOIA request was not itself one of the
enumerated sources, the Ninth Circuit per-
mitted the relator’s claim to go forward.!”®

If the proportion of the settlement proceeds
dedicated to the non-FCA claims is too high,
the Government will likely veto the settlement
(or object for good cause) to ensure that it is
receiving fair compensation.

4. Ifyouseektoreachan “alternate remedy”
with the Government, you must consider the
effect on the relator’s qui tam action. In most
courts, the relator will receive a share of the
Government’srecovery, and the relator’s claims
will be barred. In others, however, the relator
may still be able to pursue his claims against
you, despite the settlement with the Govern-
ment.

5. In most courts, if you can show that you
reasonably interpreted an ambiguous statute,
regulation, or contract, there is no falsity as a
matter of law. Other courts have refused to
dismiss FCA claims under these circumstances.
Even in these courts, it is important to argue
that your interpretation was reasonable, as it
will be powerful evidence to demonstrate
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that the scienter requirement has not been
met.

6. If you are unsure about the meaning of a
statute, regulation, or contract provision, it is
in your benefit to disclose your interpretation
to the Government. Although cooperation with
the Government is not necessarily a bar to an
FCA action, disclosure to the Government is at
least relevant to demonstrate that there was no
knowing submission of a false claim. Moreover,
failure to disclose your interpretation to the

Government can be seen as evidence that you
intended to deceive the Government. It is
therefore in your best interest to work closely
with the Government to reach an acceptable
interpretation.

7. Be aware of the source of any document
the relator is using to support his claims. If the
relator received the document through a FOIA
request, youmay be able to get the suit dismissed
for lack of jurisdiction under the “public
disclosure” bar.
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