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Congressional Investigations: The Subpoenas Are Coming

ow often does William Safire agree with

Paul Krugman? In his annual year-end

prognostications for the coming year,

Safire wondered what “the word most
often heard in [the] 110th Congress will be (a)
sellout (b) compromise (c) subpoena (d) civility (e)
payback.” He picked “(c).”! Before the November
elections, Krugman wrote that the election was
all about party control—for one “really important
reason [that] may be summed up in two words:
subpoena power.”?

Both were right. We are going to see a substantial
increase in congressional oversight hearings. Because
Democrats are now in control of both houses, they
will have the power to initiate investigations, to
demand documents and information—both formally
through the issuance of subpoenas, and informally
through letter requests—to question witnesses in
private and then in public hearings. The party in
control also has many more resources, so they can
hire additional lawyers and investigators.

As we have seen already, the first object of
scrutiny will be the executive branch. But large
businesses are not far behind—with government
contractors and the healthcare industry at the head
of the line.

Get ready!

Congressional investigative hearings date back
to 1792, when a select committee of the House
investigated a failed military mission into Indian
territory which left over 600 troops dead. During
that investigation the House requested documents
from President George Washington, who complied
with the request. The House determined that the
War Department’s failure to provide sufficient
provisions caused the mission to fail.?

Although not expressly set forth in the
Constitution, Congress’s power to conduct
investigations is implied as incidental to its
legislative function, i.e., its power to “make all Laws
which shall be necessary and proper.”* Either as
an entire body or through appropriately authorized
committees, both houses of Congress have the power
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to investigate all matters germane to the proper
exercise of any of their constitutional powers.’
It is not necessary that legislation result from an
investigation for the investigation to be proper.®
Congress’s investigatory power is far reaching.
Virtually all congressional investigations are proper
so long as they further a legitimate legislative
purpose.” There are, however, a few limits on
Congress’s power. For example, it does not have
the power to investigate merely for the sake of
exposure or punishment.®
Investigations are, in most instances, initiated by
congressional committees or their subcommittees.
Under the rules of both houses, a congressional
committee may investigate any matter within its
jurisdiction, as defined by the resolution establishing
the committee and describing the scope of its
activities; or a committee may be delegated authority
to initiate an investigation by a Senate or House
resolution.® Special or select committees must be
explicitly delegated the authority to conduct an
investigation by a Senate or House resolution.!®
A congressional committee may seek information
for its investigation through voluntary measures,
including questionnaires or voluntary document
requests, or through informal interviews by
congressional staff. Some committees also may rely
on depositions taken by staff to gather information.
In most instances, a committee is able to obtain the
information it seeks through voluntary measures.
Congress also has the authority to compel
the information it seeks through the power of
subpoenas. The U.S. Supreme Court has stated that
the power to subpoena documents or testimony
is an “indispensable ingredient” of the legislative
power of Congress.!! As witnessed during the
investigation into the use of steroids in Major
League Baseball, Congress will use the power when it
deems necessary.

A subpoena issued by a committee or subcommittee
has the same authority as if it were issued by the
entire house of Congress from which the committee
was drawn.!? Although committee rules may
change the procedures for issuing subpoenas,
typically a majority of the committee or
subcommittee must vote to authorize the issuance
of a subpoena unless that power has otherwise
been delegated.?

A congressional subpoena will identify the name
of the issuing committee or subcommittee, the
date, time and place of the hearing the witness is
to attend, and the documents sought to be produced.
The subpoena may further specify the date and place
the documents are to be delivered. Congressional
subpoenas are generally served by a U.S. Marshall
or committee staff.'*

When properly served, the witness has a duty
to appear and testify and produce the requested
documents or present a valid reason for not doing
so. The subpoena itself may be defective if it seeks
information beyond the committee’s jurisdiction,
or it seeks information beyond the scope of the
resolution authorizing the particular investigation,
or it may be too vague in its request for documents,
or it may be unreasonably burdensome.!®> Any
reasons for a witness’s refusal to comply should
be timely communicated to the issuing authority;
if not, the witness may run the risk that his or
her objections will be deemed waived at a later
contempt proceeding.!®

Congress can enforce its investigative processes
through three different contempt proceedings.
The House and the Senate may cite a witness
for contempt under their inherent contempt
power, or they may invoke a statutory criminal
contempt procedure. The Senate also has a separate
civil contempt procedure available to enforce
Senate subpoenas.!’

Although Congress has not exercised its inherent
contempt power in more than 60 years, there is
little doubt that it has the authority to impose
contempt sanctions upon those who refuse to
cooperate with an investigation.!® A person who
refuses to provide information or cooperate with
an investigation is brought before the Sergeant at
Arms of the respective house of Congress and is
held in custody until a contempt hearing can be
held.”? If found in contempt, the witness is subject
to imprisonment for a designated period or until he
or she purges the contempt, although an individual
cannot be imprisoned beyond the duration of the
congressional session.?°
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In response to the cumbersome and time-
consuming nature of this procedure, in 1857
Congress enacted a criminal contempt statute.?!
Codified today at §§192 and 194 of Title 2 of
the United States Code, the contempt statute
has effectively replaced the inherent contempt
procedure. Under this statute:

[e]very person who having been summoned as
a witness by the authority of either house of
Congress to give testimony or to produce papers
upon any matter under inquiry before either
house, or any joint committee established by a
joint or concurrent resolution of the two houses
of Congress, or any committee of either house
of Congress, willfully makes default, or who,
having appeared, refuses to answer any question
pertinent to the question under inquiry, shall
be deemed guilty of a misdemeanor, punishable
by a fine of not more than $1,000 nor less than
$100 and imprisonment in a common jail
for not less than one month nor more than
twelve months.??

A contempt citation must be approved by the
subcommittee, if there is one, and by the full
committee, and by the full House or Senate or by the
presiding officer if the Congress is not in session.??
Once a citation has been certified by “the President
of the Senate or the Speaker of the House,” it is
referred to the appropriate U.S. attorney, “whose
duty it shall be to bring the matter before the grand
jury for its action.”?*

In a criminal contempt action the prosecution
must prove the pertinency of the question asked or
documents sought and the willfulness of the witness’s
refusal to answer or refusal to produce. Whether
a question or document is pertinent is a matter of
law for determination by the court.”> Pertinency
is considered to be broader than the concept of
relevancy, and it is relatively rare for a question to
be declared non-pertinent.?®

The Senate has an additional contempt procedure
at its disposal. Pursuant to §288d of Title 2 of the
United States Code and §1365 of Title 28, upon
application from the Senate, or any authorized
committee or subcommittee, the U.S. District Court
for the District of Columbia may issue an order
directing that an individual comply with a Senate
subpoena. If after receiving the order the individual
still refuses to comply, a contempt proceeding
may be commenced by order to show cause
before the court to determine why the individual
should not be held in contempt. The proceeding
is tried by the court in a summary manner, and
the court may impose sanctions for the purpose of
compelling compliance.?’

The Role of Counsel

A congressional investigation is not a trial; and
you should not assume that the protections afforded
to participants in trial and pretrial processes (either
criminal or civil) will be the same as those afforded
in a congressional investigation and hearing. The
rights afforded in the congressional forum, though
perhaps more limited, are nonetheless significant.

The role of counsel in the process is crucial.?®
For most clients, a congressional investigation
is not a happy event. Whatever may or may not
be accomplished for the public good, rarely will
anything good come to the client. This is a forum

controlled almost entirely by the members and
their staffs. The hearings are often played out in
public—part inquiry, part press release, part morality
play, and sometimes public flogging. Sometimes
the witnesses are used simply as props to illustrate
conflicting political or policy perspectives.
Assuming that the inquiry is properly authorized,
it will be difficult to avoid altogether. So the task
of counsel will be to guide his or her client through
unfamiliar waters and to ameliorate possible
negative fallout. In this endeavor, the staff of the
committee is central. In the pre-hearing process,
they are the ones who, in the first instance, will be
deciding whether to limit requests for documents
and for witnesses. They will be the ones deciding
whether to seek interviews with witnesses and, if
so, with whom. And they are the ones questioning
those witnesses. In short, they will be the ones who
will be shaping the body of information upon which
the members will rely once the hearing begins.

Congress has the authority
to compel the information it
seeks through the power of
subpoenas. The U.S. Supreme
Court has stated that the power
to subpoena documents or
testimony is an “indispensable
ingredient” of the legislative
power of Congress.

So, it is important to establish and maintain a
good working relationship with the staff. That, in
turn, requires candid, straightforward and frequent
communications. To the extent possible given other
constraints (e.g., an ongoing criminal investigation,
questions of privilege), it is important that your
client be perceived by the staff as being an aid, not
an impediment, to their doing their jobs. With a
good working relationship, it is possible to have
a reasonable input into narrowing requests for
information and also about who the staff might
want to interview.

If there are to be interviews (or depositions)
before the hearing, it is very important that the
witness be fully prepared. Don’t be fooled by the
sometimes relaxed setting of those pre-hearing
interviews. They are deadly earnest. You should
prepare your witness with the same level of intensity
and seriousness that you would bring to preparation
before an appearance in the grand jury or at trial.
The questioner (and his or her task) must be treated
with the utmost respect.

The Hearing

The preparation for the hearing itself is another
order of magnitude. Most witnesses, even high-
level corporate executives ordinarily comfortable in
public, will not have experienced anything like it.
Some will have watched highly publicized hearings
on television. But there is a world of difference
between watching a bullfight and being the bull.

Your client will have to be prepared for questions
of every variety, from the most probing to the most
far-fetched. Some will be more in the nature of
speeches by the members than questions. Some will
be in the “when-did-you-stop-beating-your-wife”
genre. If, as is likely, there are partisan viewpoints
on the subject under investigations, there might
be some softball questions, as well as hardball
ones. Sometimes the television lights will be on;
sometimes off. The nature of the hearing might
change accordingly.

Your client will have to endure all this with good
grace, at the same time answering questions honestly
and forthrightly. Preparation for the testimony, then,
might require the skills not simply of lawyers (e.g.,
how to recognize and deal with the questions that
may be without foundation, how to recognize and
deal with questions of privilege, etc.), but, depending
on the issues involved, media consultants, public
relations experts and the like.

Before the hearing begins, you may have
the opportunity to submit written statements.
Committees often ask for these. And even if
they don’t, you may want to ask to do so. An
obvious benefit in submitting a statement is the
opportunity to tell a story, in the individual’s or
company’s own words, and to establish the themes
on which the witness will testify. On the other
hand, a written statement provided in advance
may give members an opportunity to prepare a
more effective attack. There is also the risk of the
written statement being used against the client in
a subsequent proceeding.

In addition, counsel should be aware that the
House and Senate have rules that provide for
hearings to be held in private executive sessions if
necessary to protect a witness from questioning that
would “defame, degrade or incriminate” him or her,
“expose an individual to public contempt,” disclose
trade secrets, or improperly invade one’s privacy.?’
Although these rules are seldom employed, if
circumstances warrant, counsel should make a
request for an executive session.

During the hearing, you will not have the right
to cross-examine witnesses who might say things
harmful to your client’s interest. That does not
mean you are entirely powerless. Perhaps there
are members whose policy or political perspectives
are closer to your client’s and who may be willing
to probe. If so, you could seek the opportunity to
provide information, and possibly cross-examination
material, to that member or to his or her staff.
You won’t be asking the questions, but it’s better
than nothing.

When the hearing ends, you should ask to review
the hearing transcript. You and your client should
make sure that all the statements are accurate and
should ask to supplement the record to correct
any inaccuracies.

Testimonial Privileges

Finally, a word about testimonial privileges.

A witness before a congressional committee
retains his or her Fifth Amendment privilege
against self-incrimination and cannot be compelled
to incriminate him or herself without a grant of
immunity. The privilege against self-incrimination
also extends to the production of subpoenaed
documents if the act of production itself would
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be incriminating. Although no special formula is
required to invoke Fifth Amendment protection,
if a witness is asked an incriminating question, the
invocation of the privilege should be made clear.
Generally, witnesses are not permitted to make
blanket assertions of the privilege. If subpoenaed,
they must appear before the committee and bring
with them any subpoenaed documents. The
witness is often required to invoke the privilege
in response to each question or request for an
incriminating document.*

If a witness refuses to testify by invoking the Fifth
Amendment, Congress can compel testimony by
granting immunity. Pursuant to §6002 and 6005
of Title 18 of the United States Code, by majority
vote of either house of Congress, or a two-thirds
vote of a committee, Congress may request a federal
court to grant the witness immunity so that he or
she may testify.’!

The First and Fourth Amendments also protect an
individual in a congressional hearing. The Supreme
Court has held in discussing a congressional hearing
that “where first amendment rights are asserted to
bar governmental interrogation resolution of the
issue always involves a balancing by the courts of the
competing private and public interests at stake in
the particular circumstances shown.”? Thus, while
the First Amendment may provide some protection
from being forced to testify, that protection is not
absolute. With respect to the Fourth Amendment,
the Supreme Court has stated that the protections
against unreasonable searches and seizures apply to
congressional investigations.>

Whether common law privileges, such as the
attorney-client privilege, apply in the course of a
congressional investigation is not as clear. Congress
has often recognized these privileges. Nonetheless,
members, their staffs and congressional sources also
say that whether the privilege is recognized is within
the sound discretion of the House or Senate or
committee.** As part of this discretion, committees
will often make their own determination whether
the claim of privilege is valid and balance the need
for the information against the potential injury to
the witness.”

The applicability of the attorney-client
privilege was raised in a 1986 investigation by the
Subcommittee on Asian and Pacific Affairs of the
House Committee on Foreign Relations. Members
of the subcommittee questioned two attorneys
concerning real estate investments allegedly made
on behalf of former Philippine President Ferdinand
Marcos. During the course of questioning, the
attorneys refused to answer questions on the grounds
of attorney-client privilege. The subcommittee
rejected the invocation of the privilege. The full
House voted to hold the attorneys in contempt
on the grounds that the privilege claim would not
have been upheld in court, and referred the matter
to the U.S. Attorney for prosecution. The matter,
however, was not prosecuted because two months
later the attorneys answered the questions they had
previously refused to answer.’® So the matter was
never litigated in court.

To date, there has been no Supreme Court decision
definitively determining whether the attorney-client
privilege is applicable in congressional proceedings.>’
In 1874, a case in the Supreme Court of the District
of Columbia presented the issue; but it was not
decided. The court there upheld the House’s

authority to jail a witness for contempt after he
refused to answer questions which, he claimed,
sought privileged information. The court, however,
neither examined nor discussed the applicability of
the privilege. Instead, it simply held that the House
had jurisdiction to punish the witness for contempt,
thereby leaving the issue unresolved.?

In short, although a validly asserted privilege claim
may be recognized in congressional investigations
and hearings, it may not be; and whether it is or not
will in all likelihood be decided by the committee
itself. If it is anticipated that the attorney-client
or other common law testimonial privileges will
be asserted, it is advisable to raise the issue with
the members of the committee or staff and attempt
to work out an agreement regarding any claims of
privilege beforehand.

Representing clients in congressional hearings
requires counsel to combine the skills of a trial
lawyer, a negotiator, a policy analyst and a political
analyst, among others. If the new majority party is
true to its word, many more of us are going to learn
how challenging, and satisfying, a task this is.
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