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Of the Thompson Memorandum?

By Claudius O. Sokenu, Esq., and Paula Garrett Lin, Esq.*

After the corporate scandals of the last few years that
engulfed corporate America, and the ongoing stock-
options investigations, many prosecutors and regulators
now routinely demand that corporations waive attorney-
client privilege and work product protection to show
their cooperation with governmental authorities. This is
accomplished through, among other things, the produc-
tion of privileged documents, notes of employee inter-
views conducted by lawyers and, where available, reports
of internal investigations.’

However, in the last year, this culture of waiver, along with
the government’s insistence that corporations under inves-
tigation refuse to pay legal fees or enter into joint defense
agreements with current or former employees implicated
in corporate wrongdoing, has raised significant concerns
about the erosion of constitutionally guaranteed rights and
protections, including the near-sacrosanct attorney-client
relationship. Criticism of this culture of waiver has come
loud and clear from certain members of Congress, at least
three former U.S. attorneys general, three former deputy
attorneys general, four former solicitors general, several
former U.S. attorneys, and scores of former prosecutors,
civil libertarians, law professors and practitioners.?

This groundswell of opposition has led to four recent
developments that are beginning to stem the tide of rou-
tine acquiescence to waiver demands from prosecutors
and regulators.

First, recognizing the Hobson’s choice faced by
corporations caught in the crosshairs of government
investigations, in April 2006 the Advisory Committee on

Evidence Rules approved proposed Rule 502 and recom-
mended its release for public comment. Proposed Rule
502(c) provides that disclosure of protected information to
federal agencies “does not operate as a waiver of privilege
or protection in favor of non-governmental persons or
entities.”

Second, effective Oct. 13, 2006, Congress passed the
Financial Services Regulatory Relief Act of 2006, which
states that an insured depository institution or credit union
does not waive its attorney-client privilege by providing
privileged materials to a federal, state or foreign banking
authority in the course of that authority’s supervisory or
regulatory process.

The fear of indictment has doubtless
exacerbated corporations’ concern about
being labeled uncooperative.

Third, on Dec. 8 then-Senate Judiciary Chairman Arlen
Specter introduced legislation targeted at three of

the most controversial provisions of the Thompson
Memorandum, the Department of Justice’s principles on
the prosecution of business organizations then in force.
Specter’s proposed legislation, reintroduced to the new
Congress Jan. 4, would bar prosecutors from demanding
that corporations waive attorney-client privilege and work
product protection.
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The proposed law would further bar prosecutors and
enforcement agencies from taking into account a corpo-
ration’s valid assertion of privilege, advancement of legal
fees, or a valid joint defense agreement when deciding
whether to charge a corporation or whether a corporation
has fully cooperated with the government'’s investigation.

Fourth, Deputy Attorney General Paul J. McNulty, reacting
to severe criticisms from Congress and the bar at large,
released the Department of Justice’s revised principles for
the prosecution of business organizations Dec. 12. The
McNulty Memorandum purports to revise the Thompson
Memorandum by limiting the circumstances under which
prosecutors may seek corporate waivers. These recent
developments, which corporations should take into con-
sideration when faced with a request for privileged infor-
mation from prosecutors and regulators, are explained in
more detail below.

Financial Services Regulatory Relief Act

Amending Section 18 of the Federal Deposit Insurance
Act, 12 U.S.C. § 1828, and Section 205 of the Federal
Credit Union Act, 12 U.S.C. § 1785, the Financial Services
Regulatory Relief Act of 2006 provides that an insured
depository institution or credit union does not waive its
privileges in connection with a disclosure made to a fed-
eral, state or foreign banking authority in the course of a
supervisory or regulatory process of that authority. The
provision states, in pertinent part:

The submission by any person of any informa-
tion to any [flederal banking agency, [s]tate
bank supervisor, or foreign banking authority for
any purpose in the course of any supervisory or
regulatory process of such agency, supervisor, or
authority shall not be construed as waiving, de-
stroying, or otherwise affecting any privilege such
person may claim with respect to such informa-
tion under [f]lederal or [s]tate law as to any per-
son or entity other than such agency, supervisor,
or authority.?

The Financial Services Regulatory Relief Act is an effort by
Congress to address the obvious problems faced by corpo-
rations that are coerced to waive attorney-client privilege
and work product protection during government investi-
gations. Since most circuit courts have refused to recog-
nize the concept of selective or limited waiver, a company
that waives its attorney-client privilege or work product
protection in order to cooperate with a government
investigation thus waives the privilege as to all.*

At least as it relates to depository institutions and credit
unions beginning Oct. 13, 2006, these new provisions

should provide some protection in shielding privileged
information from private third-party litigants who typi-
cally seek to use privileged information to shore up their
private lawsuits. It remains to be seen how courts will
respond to this new tool in the arsenal of depository
institutions and credit unions.

Proposed Amendment to the Federal
Rules of Evidence: Rule 502

In an effort to address the culture of waiver under created
by the Thompson Memorandum and the Securities and
Exchange Commission’s Seaboard report (which also calls
for corporations to waive privilege and cooperate with
SEC investigations), the Advisory Committee on Evidence
Rules released for public comment proposed Federal Rule
of Evidence 502. If passed by Congress, proposed Rule
502(c), like the Financial Services Regulatory Relief Act,
will permit corporations to produce protected informa-
tion to government agencies without rendering otherwise
privileged documents, information, and advice discover-
able by future private civil litigants.> The proposed rule,
as currently drafted, states:

Selective waiver — In a federal or state proceed-
ing, a disclosure of a communication or informa-
tion covered by the attorney-client privilege or
work product protection — when made to a fed-
eral public office or agency in the exercise of its
regulatory, investigative, or enforcement authori-
ty — does not operate as a waiver of the privilege
or protection in favor of non-governmental per-
sons or entities. The effect of disclosure to a state
or local government agency, with respect to non-
governmental persons or entities, is governed by
applicable state law. Nothing in this rule limits or
expands the authority of a government agency to
disclose communications or information to other
government agencies or as otherwise authorized
or required by law.®

Public hearings on proposed Rule 502 were held in Phoenix
and New York in January, and the public comment deadline
was Feb. 15.7

Attorney-Client Privilege Protection Act

The Senate Judiciary Committee held a hearing Sept. 15
on the Thompson Memorandum'’s effect on the right to
counsel in corporate investigations. This public hear-
ing provided critics a platform to further outline their
opposition to the Thompson Memorandum.® Although
participants at the hearing expressed many criticisms

of the Thompson Memorandum, two are particularly
noteworthy.
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First, participants observed that the Thompson Memorandum'’s
policies contribute to a coercive “culture of waiver,” in which
“governmental agencies believe it is reasonable and appro-
priate for them to expect a company under investigation to
broadly waive [its] attorney client privilege.”®

The fear of indictment has doubtless exacerbated corpora-
tions’ concern about being labeled uncooperative. As one
observer noted, “In the current climate few, if any, public
corporation can afford the risk of possible indictment and
the myriad of collateral consequences, not the least of
which is the diminution of shareholder value.”°

Second, the emphasis placed on waiver of the attorney-
client privilege threatens to create a counterproduc-

tive climate of distrust between corporations and their
employees, and would work to undermine corporations’
internal compliance programs and procedures. As noted by
Karen J. Mathis, president of the American Bar Association,
“Because the effectiveness of these internal mechanisms
depends in large part on the ability of the individuals with
knowledge to speak candidly and confidentially with lawyers,
any attempt to require routine waiver of attorney-client
[privilege] and work product protections will seriously
undermine systems that are crucial to compliance and have
worked well.”™

Further exacerbating the Thompson Memorandum’s cul-
ture of waiver is the refusal of various courts to recognize
the notion of selective or limited waiver, thereby resulting
in potential access by private civil litigants to information
provided to the government in the course of government
investigations. With the exception of the U.S. Court of
Appeals for the 8th Circuit in Diversified Industries Inc. v.
Meredith, 572 F.2d 596, 611 (8th Cir. 1977) (en banc), every
circuit court that has considered the question of selective or
limited waiver of the attorney-client privilege has declined
to adopt such a rule.’? With respect to the work product
protection, only the 4th Circuit has adopted the notion

of selective or limited waiver.’* The 1st, 3rd, 6th, 8th and
10th Circuits have all rejected a selective or limited waiver
rule with respect to work product protected information.™
Some circuits have left open the possibility of recognizing
the selective or limited waiver rule in limited circumstances.'
While in some jurisdictions a confidentiality agreement
might go some way to protect privileged information,' at
least three circuits have held that the disclosure of privileged
information operates as a waiver notwithstanding the
existence of a confidentiality agreement."”

It is against this backdrop that in December Sen. Specter
introduced the Attorney-Client Privilege Protection Act
of 2006, which is designed to bar three DOJ policies
encouraged by the Thompson Memorandum.'®

First, federal enforcement agents and attorneys would be
barred from demanding, requesting or conditioning their
approach on “the disclosure by an organization, or person
affiliated with that organization, of any communication
protected by the attorney-client privilege or any attorney
work product.”

Second, federal enforcement agents and attorneys would
not be permitted to condition valid assertions of attorney-
client privilege or work product protection, an organiza-
tion’s advancement of legal fees, or the valid entry into a
joint defense agreement on an organizational charging
decision.?®

Third, the proposed legislation would prohibit federal
enforcement agents and attorneys from using claims of
attorney-client privilege or work product protection, the
advancement of attorney fees, or entry into joint defense
agreements as factors in determining whether the
organization is cooperating with the government.?'

Specter’s proposed legislation was not fully considered
before the 109th Congress recessed. Notwithstanding
that the McNulty Memorandum (discussed below) was
announced Dec. 12 to address the very issues raised by his
proposed legislation, Specter, clearly not impressed by
the Justice Department’s efforts to address his concerns,
reintroduced his legislation Jan. 4 without any changes.?

Currently, Specter’s legislation is before the Senate
Committee on the Judiciary.”® Under the proposed law, a
corporation is not prohibited from making, or a federal
enforcement agent or attorney is not precluded from
accepting, a voluntary and unsolicited offer to share
the internal investigation materials of such an organiza-
tion. Although promising, it is too early to tell whether
Specter’s proposed legislation will ever become law.?
What it clearly does, however, is send a strong message
to federal regulators that the tactics outlined in the
Thompson Memorandum have outlived their usefulness
and that the time has come to review their continuing
use.

The McNulty Memorandum

In response to the growing criticism of policies outlined
in the Thompson Memorandum and the supplemental
memorandum by Acting Deputy Attorney General Robert
McCallum,? Deputy Attorney General McNulty released
the McNulty Memorandum Dec. 12.%

The McNulty Memorandum diverges from its predeces-
sor in two key respects. First, it purports to limit — but
does not eliminate — the circumstances under which
prosecutors may seek waivers of privilege, and pro-
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vides a procedure for seeking such waivers. Second, the
McNulty Memorandum takes the position that generally,
prosecutors should not take into account whether a cor-
poration is advancing attorney fees to its employees or
agents under investigation and indictment. Notably, the
McNulty Memorandum did not change the Thompson
Memorandum'’s policy regarding the use of joint defense
agreements and the willingness of a corporation to sanc-
tion employees for misconduct in assessing the extent
and value of a corporation’s cooperation in a prosecutor’s
charging decision.

The McNulty Memorandum dictates that prosecutors may
only request waiver if there is a “legitimate need” for
the waiver, and sets forth a balancing test for determin-
ing whether such a legitimate need exists. If a prosecutor
determines that there is a “legitimate need,” the McNulty
Memorandum sets forth a tiered approach to seeking
waivers and requires different levels of authorization
based upon the type of information to be sought.

In determining whether there is a “legitimate need” for
privileged information, a prosecutor is to consider:

(1) The likelihood and degree to which the privi-
leged information will benefit the government’s
investigation;

2) Whether the information sought can be obtained
in a timely and complete fashion by using
alternative means that do not require waiver;

(3) The completeness of the voluntary disclosure
already provided; and

(4) The collateral consequences to a corporation of
a waiver.”

A "legitimate need for the information is not established
by concluding it is merely desirable or convenient to
obtain privileged information.” Other than listing this
rather amorphous four-part test and cautioning that a
prosecutor may not engage in perfunctory testing, the
McNulty Memorandum leaves a tremendous amount

of discretion to the individual prosecutor in deciding
whether a “legitimate need” exists for demanding pro-
tected information. It is the rare accounting fraud or
other complex securities law investigation that will be at
risk of failing the four-part “legitimate need” test when a
prosecutor is intent on obtaining a waiver.

If a “legitimate need” exists after a “careful balancing”
of the four-part test, the McNulty Memorandum counsels
prosecutors to then “seek the least intrusive waiver neces-
sary to conduct a complete and thorough investigation”
and provides a tiered approach to requesting waiver.

First, prosecutors are instructed that they should request
Category | information. Category | information is “purely
factual information, which may or may not be privileged,
relating to the underlying misconduct.” Category | infor-
mation, according to the McNulty Memorandum, includes
material such as “copies of key documents, witness state-
ments, or purely factual interview memoranda regarding
the underlying misconduct, organization charts created by
company counsel, factual chronologies, factual summaries,
or reports ... containing investigative facts documented by
counsel.” Failure to produce Category | information, when
requested, can — and most likely will — be considered “in
determining whether a corporation has cooperated in the
government’s investigation.”

Before requesting waiver of Category | information, a
prosecutor must obtain written authorization from the
U.S. attorney, who “must provide a copy of the request
to, and consult with, the assistant attorney general for
the Criminal Division before granting or denying the
request.” The prosecutor’s request for authorization to
the U.S. attorney must set forth the “legitimate need”
and the scope of the waiver sought, and the U.S. attorney
is required to maintain both the request for authorization
and the authorization itself. The U.S. attorney must com-
municate any authorized request for waiver in writing to
the corporation.

Prosecutors are permitted to seek Category Il information —
defined as "attorney-client communications or non-factual
attorney work product,” including legal advice given to the
corporation before, during and after the underlying miscon-
duct occurred — only if Category | information provides “an
incomplete basis to conduct a thorough investigation.” The
McNulty Memorandum tells prosecutors to seek Category I
information, which may include attorney notes, memoranda
containing counsel’s mental impressions and conclusion,

or legal determinations reached as a result of an internal
investigation, only in “rare circumstances.” Unlike with
Category | information, a prosecutor must not consider a
corporation’s refusal to provide a waiver for Category Il
information in making charging decisions. Nevertheless,
the memo says “[plrosecutors may always favorably con-
sider a corporation’s acquiescence to the government'’s
waiver request in determining whether a corporation has
cooperated in the government'’s investigation.”

Before requesting Category Il information, the U.S. attor-
ney must request authorization, in writing, from the dep-
uty attorney general, setting forth the “legitimate need”
and the scope of the waiver sought. If approval is appro-
priate, the deputy attorney general must do so in writing.
The deputy attorney general must maintain copies of each
waiver request and authorization for Category Il informa-
tion. If authorized to request Category Il information, the
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U.S. attorney must communicate the request in writing to
the corporation.

The McNulty Memorandum carves out an exception to
this procedure for two types of Category Il information:
legal advice given at the time of the underlying mis-
conduct, when the corporation or one of its employees
is relying upon an advice-of-counsel defense; and legal
advice or communications coming within the crime-fraud
exception to the attorney-client privilege. Requests for
these types of Category Il information do not need the
approval of the deputy attorney general and should be
obtained under the authorization process for Category |
information.

Finally, the McNulty Memorandum notes that federal
prosecutors are not required to obtain authorization “if
the corporation voluntarily offers privileged documents
without a request by the government.” Voluntary waivers
must be reported to the U.S. attorney or the assistant
attorney general in the division where the case originated,
and that office must maintain a record of these reports.

Since the McNulty Memorandum
does not apply to the SEC, there remains
a gaping hole.

It is difficult to see how the new waiver framework, which
seemingly favors form over substance, addresses the
fundamental concerns that prompted demands for revi-
sions to the Thompson Memorandum in the first place.
Nor does the McNulty Memorandum do anything to
address the issue of selective or limited waiver. Moreover,
the McNulty Memorandum draws a hollow distinction
between treating companies that waive their privilege
“favorably” and not holding refusal “against” companies
that elect not to waive their privilege. This dubious
distinction does nothing to advance the debate.

When facing criminal indictment (and certain annihila-
tion), no corporation in America today is going to take
the risk of foregoing “favorable” treatment points that
can mean the difference between survival and certain
death in the hopes that its refusal to waive will not

be held against it. One need only look to the Justice
Department’s prosecution of accounting firm Arthur
Andersen for a sobering analysis of what bad things can
happen when a company is indicted.?

According to the New York Times, the government had
proposed a deferred prosecution agreement, but had, in

the view of Andersen’s lawyers, given Andersen too little
time to determine whether the deal would be acceptable.
After prosecutors ended negotiation, Andersen provided
a new proposal, which purportedly contained “as much as
90 percent” of the government’s proposed agreement.?
The government rejected this new proposal.*®

Early reaction to the McNulty Memorandum questions
whether these new procedures meaningfully address the
criticisms levied at the Thompson Memorandum. In the
view of the ABA, the McNulty Memorandum “merely
requires high-level department approval before waiver
requests can be made. As such, [it] threatens to further
erode the ability of corporate leaders to seek and obtain
the legal guidance they need to effectively comply with
the law.”®

The bottom line is that prosecutors can still lean on cor-
porations to produce Category | and Il privileged informa-
tion, while dangling cooperation credit as an incentive. It
also remains to be seen how stringently the U.S. attorneys
across the country will apply the “legitimate need” and
“incomplete basis to conduct a thorough investigation”
tests.

Moreover, since the McNulty Memorandum does not
apply to the SEC, there remains a gaping hole to which
corporations should be attuned. As noted above, the
SEC's Seaboard report also requires that corporations
waive their attorney-client privilege and work product
protections to get credit for cooperation.?? As is standard
practice, the SEC and the DOJ routinely share informa-
tion about their respective investigations. Nothing in the
McNulty Memorandum prevents the DOJ from sitting on
the sidelines while the SEC demands that a corporation
waive its attorney-client privilege and work product pro-
tections without having to comply with strictures similar
to those outlined in the McNulty Memorandum.** Once
the SEC receives the protected information, it is free to
share it with any other governmental agency, including
the DOJ.

While this all might seem a bit cynical, the last few years
have shown that it is not at all a far-fetched issue to con-
sider.3* When faced with such a situation, will the SEC
agree to a corporation’s request not to share the privi-
leged information with the DOJ? The SEC will almost
always decline to agree to such a request.

Separately, in a tacit effort to address a pair of deci-

sions handed down last summer by U.S. District Judge
Lewis Kaplan in the KPMG tax shelter cases, the McNulty
Memorandum now counsels prosecutors not to “take into
account whether a corporation is advancing attorneys’
fees to employees or agents under investigation and
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indictment.”3> In United States v. Stein, 435 F. Supp. 2d
330 (S.D.N.Y. 2006) (Stein 1), Judge Kaplan ruled that the
Thompson Memorandum'’s guideline on the advancement
of legal fees by corporate employers, both alone and cou-
pled with the action of the U.S. Attorney’s Office, violated
the Fifth and Sixth Amendment rights of the individual
KPMG defendants.

In United States v. Stein, 440 F. Supp. 2d 315 (S.D.N.Y.
2006) (Stein Il), Judge Kaplan suppressed statements by
two defendants because the statements had been “delib-
erately” coerced by the government. Judge Kaplan found
that KPMG, under pressure from the government to coop-
erate, itself pressured its employees to grant government
requests for pre-indictment interviews and threatened to
stop payment of legal fees should the employees refuse to
cooperate. The revision to the Thompson Memorandum
in this regard should give corporations more comfort to
advance legal fees to current and or former employees
without wondering whether the government will view
advancement of legal fees as a failure to cooperate.3

Corporations should, however, be mindful that in
“extremely rare cases, the advancement of legal fees may
be taken into account when the totality of the circum-
stances show that it was intended to impede a criminal
investigation.”?” The McNulty Memorandum counsels that
when such circumstances exist, “fee advancement is consid-
ered with many other telling facts to make a determination
that the corporation is acting improperly to shield itself
and its culpable employees from government scrutiny.”3®
This view supposedly echoes the government’s position on
an appeal of Judge Kaplan’s suppression order in Stein |,
currently pending before the 2nd Circuit, in which the gov-
ernment argues that its consideration of the advancement
of attorney fees is limited to these narrow circumstances.*
Where the “extremely rare case” exists, a prosecutor must
obtain approval from the deputy attorney general (in
accordance with the procedure for requesting waivers with
respect to Category Il information) before considering this
factor in the charging decision.®

The McNulty Memorandum did not change the Thompson
Memorandum as it relates to the use of joint defense
agreements and employee sanctions. In other words, the
McNulty Memorandum still views the use of a joint defense
agreement and the failure to sanction employees engaged
in wrongful conduct as probative of whether a corporation
is shielding its culpable employees and agents from a gov-
ernment investigation.*’ The ABA has criticized the deci-
sion to retain these two policy considerations, arguing that
the McNulty Memorandum “does not fully protect employ-
ees’ legal rights in that it continues to allow prosecutors

to force companies to take punitive actions against their

employees in some cases in return for cooperation credit,
long before any guilty is established.”4

In addition to not changing the use of joint defense
agreements and employee sanctions, the McNulty
Memorandum retained the other following Thompson
Memorandum factors that prosecutors must consider.

Nature and seriousness of offense.* This principle is
cited as a primary concern. Independent of the other fac-
tors, the seriousness of a crime alone may warrant pros-
ecution. However, it is also noted that even if the crime is
very severe, it may not warrant prosecution if committed
by one rogue employee.* Prosecutors are told to look to
other divisions within the Justice Department, such as the
environmental, tax, antitrust and criminal divisions, to see
if they have policies that point toward or away from
prosecution for certain industries or practices.

Pervasiveness of wrongdoing within the corpora-
tion.* Prosecutors are advised to look toward the per-
vasiveness of a violation to decide whether to prosecute.
Thus, even if a violation is relatively minor, if it is perpetuated
by several employees, officers and/or directors of a cor-
poration, the principles would support prosecution. The
memorandum particularly emphasizes acts of wrongdoing
that are condoned by a company’s upper management.
The guidelines tie the first two principles closely together
and make them interdependent to a greater extent than
the other principles. The relationship between the two
can be imagined as a graph with each principle sitting

on a different axis. Thus, if a crime is only moderately
serious but very pervasive, the first two principles would
support a prosecution. The involvement of management
in wrongdoing is the most important issue in determin-
ing pervasiveness. Managers are often the leaders that
establish a corporation’s culture. As such, a violation
perpetrated by several management level employees, as
opposed to low-level workers, could weigh strongly in
favor of prosecution.

The corporation’s prior history.* Prosecutors are
instructed that a corporation, like a natural person, is
expected to learn from its mistakes. A history of similar
conduct may be probative of a corporate culture that
encouraged, or at least condoned, such conduct, regard-
less of any compliance programs. Criminal prosecution of
a corporation may be particularly appropriate where the
corporation previously had been subject to non-criminal
guidance, warnings or sanctions, or previous criminal
charges, and yet it either had not taken adequate action
to prevent future unlawful conduct or had continued to
engage in the conduct. In making this determination, the
corporate structure itself, e.g., subsidiaries or operating
divisions, should be ignored, and enforcement actions
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taken against the corporation or any of its divisions,
subsidiaries and affiliates should be considered.

Corporate compliance programs.*’ Prosecutors are
instructed to scrutinize compliance programs closely to
ensure corporations have put effective programs in place.
However, having a compliance program that appears ade-
quate is no longer enough. Prosecutors are now directed
to determine whether a compliance program is truly
effective or whether it is merely a “paper program” —

a program that looks good on paper but is actually
ineffective in practice.

Factors that point to a satisfactory compliance program
include: the promptness of reporting wrongdoing by the
company to the government; the company’s subsequent
cooperation in the investigation; whether directors exer-
cise independent review over proposed corporate actions;
whether directors receive enough information to exercise
independent judgment; whether internal audit functions
allow for independent and accurate audits; and whether
there is an adequate information and reporting system that
enables directors to receive the information they need.

Restitution and remediation.”® Under the guidelines,
prosecutors are compelled to examine three factors in
determining whether to credit the claim that appropriate
restitution and remediation have taken place: employee
discipline, monetary restitution, and reform of corpo-
rate practices and compliance programs. A corporation’s
response to wrongdoing is taken as indicative of its
willingness to curtail future wrongdoing. Any action by
the corporation that suggests it is attempting to protect
employees who have engaged in malfeasance will gener-
ally lead federal prosecutors to conclude that a corpora-
tion, and more specifically its management, condones
such behavior and that wrongdoing has become part of
the corporate culture. Any such action bespeaks perva-
siveness and will strongly point toward the appropriateness
of prosecution.

Collateral consequences.*” Prosecutors are told to
examine the consequences of the proposed prosecution
on officers, directors, employees and shareholders of the
corporation. As with the prosecution of a natural person,
any prosecution of a corporation will have unwanted
collateral consequences and, according to the Justice
Department, such a consideration alone should not stop
a prosecution. Prosecutors should balance the conse-
guences of prosecution against the pervasiveness of the
conduct at issue, as well as the effectiveness of a company’s
compliance program.

Adequacy of the prosecution of individuals respon-
sible for the malfeasance. While the McNulty

Memorandum does not elaborate on this factor, prosecu-
tors are likely to prosecute a company where, for what-
ever reason, the individuals responsible for a company’s
criminal conduct have not been (or cannot be) prosecuted
to the fullest extent of the law. For example, where the
individuals responsible for the alleged criminal conduct
are outside the jurisdiction of federal prosecutors, the
company may well be prosecuted more aggressively than
the criminal conduct would otherwise warrant. In addi-
tion, the McNulty Memorandum counsels that in deter-
mining whether to enter into a plea agreement with

a corporation, prosecutors may consider “whether the
corporation is seeking immunity for its employees and
officers or whether the corporation is willing to cooperate
in the investigation of culpable individuals.”>°

Non-criminal alternatives.>' Prosecutors are instructed
to consider whether non-criminal alternatives would
adequately deter, punish and rehabilitate a corporation
that has engaged in wrongful conduct. In evaluating the
adequacy of non-criminal alternatives to prosecution,
e.g., civil or regulatory enforcement actions, prosecutors
may consider all relevant factors, including: the sanctions
available under the alternative means of disposition,

the likelihood that an effective sanction will be imposed
and the effect of non-criminal disposition on federal law
enforcement interests. Such an alternative is inappropri-
ate, however, where the violation is egregious, there is

a pattern of wrongdoing, or there exists a corporate his-
tory of violations. Thus, non-criminal alternatives appear
to be adequate for small or first-time violations and play
into the analysis under earlier principles such as compli-
ance programs, severity, pervasiveness and past corporate
history.

Conclusion

Depository institutions covered by the Federal Deposit
Insurance Act and credit unions covered by the Federal
Credit Union Act may now provide privileged information
to any federal banking agency, state bank supervisor or
foreign banking authority without waiving or otherwise
destroying the privileged nature if the information. While
proposed Federal Rule of Evidence 502 and Specter’s
Attorney-Client Privilege Protection Act make their way
through Congress, it remains to be seen whether the new
directives of the McNulty Memorandum will slowly begin
to turn the tide against routine demand for waivers. The
McNulty Memorandum does at least offer concrete hope
that corporations generally may pay the attorneys fees

of their employees without staring down the barrels of a
federal indictment.
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