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oj20) MIEEY 9YHE AS HE(FTAIA)
2 Z=Q Al BA

Arnold & Porter LLP )= W3} | 24 8 At

I Hd&=

20024 4¥, 3¢ H=4E 7}=€(Graphite Electrodes Cartel) AFANA Selutet 53 A4
A7t Q& o= 5 FA9 67 71GEA AFEHL A F 1129 4] TS Rt
AL NZog e8jugoMe FAANH] o9& (Extraterritorial Application)’ A7} &
Aok, 2] A= 19454 A2AHEAH 7S] United States v. Aluminum Co. of America
ZRE HEHHUU.S. Antitrust Law)2] Gel8-80] AZE STt B oAH0] BHzott? 1
T o] HAES Bl BHHOR WHE o nl= Y 938 o282 19824 9

. 3]9] JJA-g Agt ¥HE(Foreign Trade Antitrust Improvement Act of 1982, 15 U.S.C. §6a, ;
FTAIA)®] AL Foto] A2 o= HYHU?
n|=9] t £2 ¥F=AH el AHH(Sherman Act) 2 1 -89 |23l Algto] glo] ml=2] F

of
18

gl

=

D ‘geFg ojek A=e] A9 dioll A Lot dofl st A=) HES A43hs AL Yok Ao, AN AFEL A=
2hAEH WA 9ol tiste] A=) BAEE HE8le] AYsle Z& Yndict

2) v]Zo] kel Y (United States Courts of Appeals)2 Circuit Courts’ @3HYEFILE St ol IR AHE 36}
FaAAE HFr] goletn g}, A uj=el: £ 13719 aakaygol ke, viE HAE 1 FHLE Yol A1aR:
Hxe AP IA, 281 AR A4 AR FG71REY PHad FLARIES Bol EFshe DC Circuit, 22
op|eto 2 B8, A2k, 221 FAFY A Sl diste wietd FEAL 7HT 9l Federal Circuit7hA] & 13719 G3ayido
it '

3) 20417] Z¥l u}Z A HUL Am, Banana Co. v. United Fruit Co.olA] o]u] o2 ¥IEAY ] G A8 EAIE oA, FA o
< oA 8- QB Yot 213 U.S. 347 (1909). AH ZAEle|7tollA] 2 vet o9 T o] o vhiut e d9e ¥
American Banana A2 €988 ApAolel7| ok 2713 9]0]2(Act of State Doctrine)®] AR 8 5= YA, oRlE BA] tid
Ao)Ae gL ARG FAY FAH AAT] HEHE American Banana A BZEY] -2 .1945% United States v,
Aluminum Co. of America(Alcoa) Abe] o122} FZ= I 148 F.2d 416 (2d Cir, 1945), Acizitdo] vl A=yt A2lE 719she Sto]
2L WA B A2guarade o o4 97t wd A4Situs of the Conduct)?t obd ko] vl F4(Situs of the
Effects)7} n]=29] REEH 0] 245 o) g Asiojol ke H2E WA AH3 U= B=(Learned Hand) TA: 2=9] 29|
Aek 5o] u)F Ao Y3 7AEE ARET, EFF AR Gl U vl ¥hEHe] H9A Solof Yrh= Intended
Effect Test & AZ319c}, American Banana®t AlcoaS BlE3H u= BHEAY o484 B AES BA% A7 2E Max Huffman,
A Retrospective on Twenty—Five Years of the Foreign Trade Antitrust Improvements Act, Houston Law Review, Summer 2007,
44 Hous, L. Rev. 285 (2007) ; Richard J. Link, American Law Reports Federal 2d, Construction and Application of Foreign
Trade Antitrust Improvements Act, 1 A L.R. Fed. 2d 483 (2010, originally published in 2005). & Z35H3{t.
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(M) Atole] B/d(Interstate Commerce)°|Ht &= =712}ke] B4 (Foreign Commerce)A] 37
< Aglsts BE A, 2 52 48 52 EHOE sk ¢7] wiRel, FTATA= A9
01288 AlBEh= AL Fol it FTAIAE 9|=i}o] EAto|A whalsh gA5 Heol 4
A AbAe] AbA B3 (Subject Matter Jurisdiction)e GHH Y2 e vieglo 24 n)t
Ho] s Aol AR A-&-sto] AlEstA AustA] EstA gict?

o= Q3= vl 7| gEol 9] #E8EE stetl QoA AT 22 v v e s
A3t AlFS WA] G F 17| $J5to] FTAIAE AASHATEY &, FTAIAE vl= 7]H4E9] 3=
FEOIU AuIAE &Skt SlojAl, Tls Al G FA] g g sjejoA 5o = <l
gtof =] HEEHE ISl Y=t B R E0] Y (Protectionist Legislation)q] 2
olt}.” nl= 71dElA vl= RE=EHY Y A YA 7HEE S T £ e 459 gAY
WA (Safe Harbor)E AlSdt= 54 o]0k, vl= 93]= FTAIAE 55t ml=te] ZAAY o
olHg o= Qg vj=at thE BT 7he] 1 npEke dskshe sk, AWsiaRYE 1
o A= YdET I8 QIR TS sfaste 1 siqitt? e o3k EF% B4
131 FTAIAC] that 7= 18] 3o)ao|] ohed| B3] FTAIAE T2 WE 24 714 b
SkaL 2oF5HA 2o AR F sht 2 o AA L itk HollA Tt sfja e FANEL 8
A5 Agfgt Ao 2 HriEal Qlet?

o] FolA A= ZFAH ARV dAollA, BA S2vet 71dEol sl F9EFS 3
=t oA B4R QRS Qlojof & ul= vk A& Algk HEQ FTAIAY]
7 E(Analytical Framework)S AW, FTAIAZF Aol AW 8 AHES 4512
2L gt E3], Sejuet 7|9E9 vl o9 Ao EFol nlx AGTY AA 2 Tt

9] tidol B ARA)7F SleA] 22 ofu| ALt adiide] H ol FTAIA stojlA ofwst
HEH Hol(Defense)7t 7HFaEHAl o]l gt 7122401 olelE 5= AS FEALE sttt

4) FTAIAS] AA 22 Alcoa A18] ‘Intended Effect Test”} FTAIA®] Direct, Substantial And Reasonably Foreseeable Effect Test®
AE SR, oW ] I Ae gHol AREEYEA Y disiie gdo] Bt vl ¥ Hartford fire Ins. Co. v,
California, 509 U.S, 764, 796 n. 23 (1993)0ll4] T BAle|l thate] =5171& u3llet.(it is unclear -+ whether the [FTAIA's] ‘direct,
substantial, and reasonably foreseeable effect standard amends existing law or merely cedifies it.”), 22 A9AL g4 AL
United States v. LSL Biotechnologies®llAl Alcoa Test?} @ed] AE8HE%7] W] Intended Effect Test7} Ald Z-&-E|ofof dlch=
a5 R £ AR SIGITh 379 F.3d 672, 679 (9th Cir. 2004). ©] 2 FtolA] v s, Leluzt 7|dEc] 1z ¥ud
fiREe] HiE ATASER A9ATGAHY Alst Helx o} £ JUAHYUE AR Fol7) wigel, nl= el o EAlof tish
of B8lsh -8 2iF7| A7hR]E FTAIAZ} Alcoa TestE X FTHT B Alzto] elgdslcta shaic,

5) wheki] HYdol A FTAIAE B3 9 159] ¥E(Defense)S A T B2 U7 71ZHMotion to Dismiss for Lack of Subject Matter
Jurisdiction}& 8438k Fe|2 A)7|HrY,

6) Max Huffman, 44 Hous. L. Rev. at 304-305,

7) Max Huffman, 44 Hous. L. Rev. at 304.

8) Max Huffman, 44 Hous. L. Rev. at 305,

9) See e.g., 2 Spencer Webber Waller, Antitrust & American Business Abroad §13:23, at 13-62 (3d ed. 2006) (The FTAIA is
“obscure and badly drafted” and “poorly thought~through.”).
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FTATA®] 22 tha3t Zot,

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce
(other than import trade or import commerce) with foreign nations unless
(1) such conduct has a direct, substantial, and reasonably foreseeable effect
(A) on trade or commerce which is not trade or commerce with foreign nations, or on
import trade or import commerce with foreign nations; or
(B) on export trade or export commerce with foreign nations, of a person engaged in
such trade or commerce in the United States; and
(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of this title,
other than this section.
If sections 1 to 7 of this title apply to such conduct only because of the operation of
paragraph (1)B), then sections 1 to 7 of this title shall apply to such conduct only for
injury to export business in the United States.

9o BT o8 4 HeY B EL gty LUt 7IdEo] gobFoloF & FTAIA
) 7

o) 71l BAH B Avfshabw et 2k

© MUY o3 24 AARE AlYstale o=ate] B4 F EAT TEAE Y de
A 9%z ok=r}
@ (A9 1) P]=8(m) =Y o] THEH Import Commerce®] 74-$oll= AHYo| AgFcH©
(¢ll9} 2) Ll=2ke] B4 5 AT WA 7t vl=r AA | AR A ool et S5
A& o= U EIH(Direct, Substantial and Reasonably Foreseeable Effect)% 0] X} =
Beolle Aol A8t WAk o= I a3t wiikadS A7IgE 9t o
2 mflof] YA AF3HoIoF 3= A= (Such Effect Gives Rise to a Claim) ?J Slofof

10) Antitrust Enforcement Guidelines for International Operations (1995) ( Guidelines )9] Section 30| W2 v|= 7320 B2
(U.S. Department of Justice Antitrust Division)< Import Commerce®] 7-$-1% Hartford Fire Insurance Co. v, California®l|A 7|
234 14—8-51 Alcoa®] Intended Effect Test7} H&E= Z22 7HFsit}, of Hio| thAe o|u] 9] Footnote 7ol %8t 1
= YEE Guidelines® Hartford Fire T 214 £¢l 19950} &2E9l7] wiio] 2004182 A< LSL Biotechnologies®] B2
Guidelines®l] o}2] RIG = 2] 9tk
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o] AL olal5t7] oHE o F Shits, Tt B/ (Commerce) 2] 7 dE0] Ao=x] ¢
< AHE UdEe 7] fEdd, @AY HY BEEES Bt YERY Domestic
Commerce, Import Commerce, Export Commerce®} Foreign Commerce?] 7JE&2 1 o9}

HEo] FdsHA Au 2o

® Domestic Commerce(P|= SUFH?: @3 3)ojut §9)7} o] ozl Aot AHglo] &
H 7H70] AZEe Aol l=lA| 9] o7 23o] H.
0 22 7IdEol ul= WellA dises dFolu Anlad 7HEe 36 gl
Domestic CommerceE 422 3 A= 7455 o], FTAIAS] GOHEA |G| H4x|
A Y3 Mol 2 8Hrh
® Import Commerce(V]=% UFA)?: tha o] HlAkaS AR B4olA B ZAJ3] o724
At 93 FAE] YRt sHA o Aoy AuAS n|Fo] ARl A Hfshs
AL A2 Y gLz ofsish= Aol @AY w2 stollAl 7h Bfdt sjdo)zt
A

K

o g 71‘§a | ml=-8 (68 “’ﬂ/ﬂ 718 Gk 3 AeEE, nj o g A fEEE A
U Mu| A9 7HAE T9lgE A -f-ofl= Import Commerced]| 37| w& FTAIA-4 o
Q-8 Agtgol 4 37‘] gon Hiro] A8Ft

® Export Commerce{?| @) 279 njdy 7|9S0] =02 AFo ArjaE

TE0t= A 9= ol

O "z 7|HgEo] £ 7I4ET BlEo] A3Y =7l = AFolut Avjid gt 7}
AE Foshe 3, 7}7301 o AEolu AH|ATt U]‘}oi TEEA] g ml= g

2 227]d0] 7HAgEe 2 2lslo] W) UR] AT, AT A-gohatoll A A lEict

O HI=E mj=t 7] go] Lejutte]] Z&sh=t] SlojA -2t 7]?:'] o] ©§-E 53] W
Sl= 7%, FTAIAS S48 Ag89 DB ALl sig=lo] Abd TEA(Subject
Matter Jurisdiction)o]] lojA= AHH| HEH 7FsA = ot g o] o= o]

_...4

d

115 U.S.C. §6a(1X(A). FTAIA EE°| “rade or commerce which is not trade or commerce with foreign nations'7} Domestic

CommerceE A& Holc},

12) ‘Tmport Trade or Commerce 2HTL 220 U29l= A& Tmport Commerce 2 £0 A3}t

13) 15 U.S.C. $6a(D®). ul=r 937} FTAIAS AGst B&o] nlsf] 7|9E0] &8 AZolt AN|AE £28 of ul3e] HEHy o] 18|
7} A 9= E 5] i3 Aoletal ¢hA AWai=t], FTAIAMAE 1L 38 FoRtE 583] 517 f5le] 22 o] thaxt 7o) Fds)
ok If sections 1 to 7 of this title apply to such conduct only because of the operation of paragraph (1)(B), then sections 1 to 7
of this title shall apply to such conduct only for injury to export business in the United States. ($&299] H-Lol= n]2 9] 4
Egat)A =ls)7t %i—- gt o] H-&E7] Yeth.

14) o] ol "= HEE BEH=o] Lt FALIAYALA off asi=e) Stk Antitrust Enforcement Guidelines for International
Operations (1995), § 3.122, Example D, available at http://www.justice. gov/atr/public/guidelines/internat. htm.




ZH o] eaute} 7| E tiste] 212 e (Personal Jurisdiction)& AR 4= 2

A A8} & shte] o] E Aol
@ Foreign Commerce(2]=THe] F)¥: $19] A dol x| b= ohE 2 FHY =3
Bole ExEks Ao @ o3t 4 glth
0 7|EA 2 Foreign Commerces= AW HEojilol| A ALH T2y U.S.
Commerce®ol] A Ao| 11 AFsle 28] &8 4= AT EF(Direct, Substantial
and Reasonably Foreseeable Effect)& 7|21, O &37F 91 32 A7 "SodH
(Such Effect Gives Rise to A Claim) AHHe] 2-8-& WA Hrt,

® 92| 7]g0] nl=e2 fEste FEolu Aul2e 7HE e Edskils
&9 = lekh o] AR uis AlA Y THARke EEE B 11‘174 %

71AL Z33E A QAR 2 B85 712 (World—Wide Price)S B33 7%= 3t
@ $-2] 7|do] vl ARTE T o E AIREE S0, FEoL *17%)% W2 7HES o

g3t Aol 1 712 wito] Ul AAo] WA 0|1 AYt E3 53| A& 73 &

= U] 7§'r°ﬂt’} }4”&‘?3—4 7‘4%‘5 7| Ehjr ET"} U];wL :ELUHZ]’E‘O] QALS-Z A 7]8}

@%—aoiom_ St
3 oA 0] AU BASE Ftol FTAIAY] AA] 4§ A5 AnBozn, &
2lue} 71059 Bl ol glele) 719 Bl old Ao miF AniEe] A% & AEAE YL

ofR T2 st

11, AIARS Al 24 (Civil Case Study)
o]=t0 2 9] ¢l (Import Commerce) f}ﬂﬂﬂ 24

D = AZAFEY vl #of L3¢ Ak : Carpet Group Int'l v. Oriental Rug

15) ‘Trade or Commerce with Foreign Nations 23 2-8oj 142 2-& TForeign Commerce 2 £ ZsI5iTh.
16) FTAIAS B4 o, u]2¢] ARy AR7}52 E3] u]Z Domestic Commerce, Import Commerce, 123 A 7-¢ol= Export
CommerceZtA] E%Hto] ‘U.S. Commerce & BE
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2 m|aEo] ul=e] AujitEo] o= ARAZRY H Rug(@R} MHE
S v5t 9= FTAIAS] Import Commerce o &]oll sjdsl7] wfEof AdH o] &
shE Tt HAstqT) &, Helo] S s Ao F88 AEHE 7HRIckE A

Sl d =,
o WmSo] AR 4% 712 AR o] AL 0|5 24 Bl iz s
B92K] olRE el AL, U] WS ohd Wme] WYjo] AL Wko] BAlstolof T}

@ ﬂ%'l A2 7HE8E AH) ¢ Turicentro, S.A. v. American Airlines Inc.®

Q= oAYAEo] YAL(Plaintiffs) ZA Bl=r FFAET FEAILYFE7E G stithe A5
A718E o] AFAoA, vl=r A3FYFAH Y-S AR} FFAEE S FEE shtke
o=t AgPrtEo] AAlEo] Al Fdhe AH|Lof tigt
Foh 2l o] e BAEERE 7 s A
Aol ZA A S v|AA] grevha Bty WY Import Commerceﬁl} %%0}0% ¥
Z0jof ol= A YaL9] 9|7} offz} w19 et & ThA] T s FEAkEo
YAEL] AMEIAE vl Y& Foi2 Zo] ohl7] el 158 Y YA Importers)2til H&
£ glon TE90] ul5o 2] 9(Import Commerce)ol| Hofdttil & 4= ¢lota TE3IE
o} g ﬂ% YA W7} Import Commerce”} of ks B2 W &, HY2 1 3¢
AL

7} Foreign Commerce®A] FTATIAS] &o|A& A5t o] 4o] 254 ‘Zl-}fxl% 2451 %=
o, U.S. Commerce®] 2 Ao|L s, S83] dlST = A FaFo] ek ddsto]

&S 7143 AH.

® £J=e] Au|A 7FAEE A Kruman v. Christie’ s Int’ 1 PLC.®

£

A2dueAaHY 3 Turicentro AHE|olA A3@HdAH o] AT B84 &2 483}
Q= oA A Z]%E]}i‘ AuA8] 7HAS GRtgt 11159 9= Import Commerceol] THE
A7} o et AT, E3] o] AlFlolA TS EO}OF@”—O— ﬂ 2 A a2 9

=2] Zujof| A :vld EUE0] =R F
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17) 227 F.3d 62 (3d Cir. 2000).
18) 303 F.3d 293 (3d Cir. 2002).
19) 284 F.3d 384 (2d Cir. 2002).




=of|Af o] FojFTtal &
ko] Ak e #Y9]o]A] Import Commerceo]] T 3947} ofzla A3 Ho|t},

SR, =AM Y] RS AL IEE AL o]Foi7l 9= 9

rr

@ =29 EZ 714 3t Al Animal Science Products, Inc. v. China Nat' 1 Metals &
Minerals Import & Export Corps.”

ZSo A AAEE ol Ao E(Magnesite)ol] 71518 BE 7FAET O B3 o] ARANA, H
Y2 vlE FarEo] gdlste 7HAE &9 EUE AR Q%Oﬂ/ﬂ st U= g FAqYES
Az, Hiso] 2y EASE 1o E 592 Ao] ofy7| wige] HiiE9] 347} Import
Commerce®l| HARTTIL & = gltta B2sHg ) ¥ e TjArE A JARRIA] o F = oAt

7} 1 BAL UlF0R Sol itk of o) njet AAseIAE o Trka WS, o|Ae 3,
o] AdolA el W5 o =g Wit BASAL B 4= g Sxe] YTk W

o] FHE337| W2 ol

® L= A Q] sl Au|A 7FEEE A1) In re Air Cargo Shipping Service Antitrust

Litigation,” 3
o= 3t ojze] BB AulA 71T TR A9l o Ateoll A, W e HA T P9
7F FSIIA] sk 1 P o]0 29 =¢fof] BAEHGUEA] RS EAEIAT A He
2 & PAE war) SRR E nEo 2 FFIES Fche A AAA AL Ve '@
Ao gA Fosti, %%ﬂ% SE7HAGRT 1 % Aulof &Jste] nlmo g ¢
E7 Alolell && & gl Ao &gt fEstgh ofofl, Hire] P9= Import

Commerces] BAEI7] Theo] ke a1 Abalol tisto] Al ae) Al BEAL s1ag
B,

® YZo|A Q] B 71AYE AHF ¢ In re TFT-LCD(Flat Panel) Antitrust Litigation.”

EEEE}(Motorola)ﬂ Q=9] LCD H'E(Panel) AZRIAEE AZE A7|3E LgolA Al
Yo} Brrel oqubH ol A (Tllston) TARE, Hi7t o=olA REZeS] 2= A5|ALE

20) No. Civ, 05-4376 (GEB), 2010 WL 1324918 (D.N.J. Apr. 1, 2010),
21) No. MD 06-1775, 2008 WL 5958061 (Sept. 26, 2008, E.D.N.Y),
22) No. M07-1827 SI, Order Granting Defendants Joint Motion to Dismiss (N.D. Cal. June 28, 2010)
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A LCD #g-& #igt 22 Import Commerce®] 35314 gb=tha HA3IG} o] AL HE
nEZrt Faols LCD HES REEY] AAE FHE v=2 2 FdstaSols E45ka
U2 32s 1YL n=gog EAE fYUt A2 gajle] ozt REZake} A FARE] 7] uf
ol oo S5l fl7t Import Commerced HRTHA| g=r}1 TASIAT E3F 58 2
nE 2P Qe AHIES LCD #ido] = E fE A& A9 T3t sk
Atk 4L §do] B2 sy & AR Aot} A" HAN:s = ozt HdE o=
3AkEo] AHlEo] T EE0] 3L E o F9E Aolgke AAY =0 whet Aot
ohel, T2 937} FTAIAS ARE0 2 13 HYSSHy PAS wedt g AASS T
HY o R EgjEols 24HE B Aolgt ARSIt E3 AW A= ¢4 AFE T
SHE(Air Cargo) AFATH 33 B 2UE(Flat Panel) AFA-S T8, H1E0] 24 LCD s
< U= 2 JF9gt Aol oh7] wlEel FF3E ATk EE, o] ARdolA= LCD #id B
LCD #jgd-& =33t SAE T} v|=r 2 2 9] 4=9](Import Commerce) AFO]of F& 4= ¢l ATAl 0]
EASHA] Gkl FEsH A5 7)2skein

2. el=nte] EAKTrade or Commerce with Foreign Nations) Al 24

%A AFGF=0] o] L7} Import Commerce®t ABEH HHHO gS whom
FTATAS] Ho)A-& Ak sfF=A] ZA Hoh et 9319 ef=oflA Y] Faa3897F Import
Commerce®?} ATE A ¢h= 9oz, & ohE B4 E AA FTAIAS S48 Agtof afg
g 4 QJEXE HESIof glth, IR thgo| ofd oj=Tke] B4 Fof T HE A F Yot

Aol 3 G, $H3] dl&T 4= AH NS v|X 7t she A 1% &
W7t QlAaS P o] A0l 2AE AlES=7HSuch Effect Gives Rise to A Claim) 3k A 2]
o Fol},

D) ZPHola AFe E3F F83] A5 5 %% ZIHDirect, Substantial and
Reasonably Foreseeable Effect)

=2 U= HE HIAES FTAIAE &3] Direct, Substantial and Reasonably
Foreseeable Effect Test® 7]3ic}t, 19HE o] 231 FTAIAS] A0 2 of A= H ot}
E3], AHHoln A5t EF 53] 5T = ANT (Direct, Substantial and
Reasonably Foreseeable)o|eh= Al 7H4] 27AE FolA 1 ¢ I &2 2 AP
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(Direct)o] 8471 £L onst=x o giste] AFH Yot I olg= AT
(SubstantiaDT ‘S23] o= 71538 (Reasonably Foreseeable)?] 9Ju|E-2 1 5¢ko] ARAE

of
A =gho] ol B7 goly) MBS 9 VY5 A= & WS 9a Adse Fuvt o
Holo7] Bo|RE Aow BEE) ol i of A 7H 2ASY ulg AEF o A
BEE g}

@D ZIF=El EKDirect Effect)

KA & 3HDirect Effect)?] 2Juj& 71 A= QA ohE AP 2= ::*1 Zoll A 27k
23t A9ddurakA o] United States v. LSL Biotechnologies®& & &= 3itt. o] AbdolA H
22 Direct olgh= ©ojo] ou|E 1o 9] X AIKfollows as an immediate
consequence of the defendant’ s activity’)2 ALJstHct? 1811 1 HE vz Hee
LSL Biotechnologies AbA &2 3lolA, @dte] Az} nl= U] agoluh 4ol 214 4
2 7|27 Aol F71ol 43FE vA = thE dE(ntervening Events)o] 'TATIH7| Tl ¥
1190 97t FTAIAC] A¥A ailels Q12 AE TEAIF|A] row, wepa] HYd2 o] Ao
gt a2 Yethal JHsksit,

o]9} v]=3} W 2 United Phosphorous, Litd. v. Angus Chemical Co.®& € & 3=H, ©l
AL 9= Ao A BETIAo| tiste] o]RoA The] Ayt ul= SAIE A 7HF I
2 t|HE=r17) AAo] E Alglolt}, United Phosphorous AFAOA 91 Q1= 987)7] &
&l A Y7t iAIE Q7] el n1=e] 3HEAAHDownstream Market)oll Al A == A
Z 7170l A-A 1 G (Direct Effect)o] AATHL F48t5 Tt 1t e o= SAIE A%
| 3ol Y77 ofd] TAY) At o] FojAok 317] wiEe] FTAIAS 237 FaFolee
FAL2T7L BEE 4 Qo Hh2S A7), ATAY A YL o]2gt Tiie] A2 o}
= OZ]E}_ 26)

91o] = Abdoll = B35k ofA7kA] A2 F3HDirect Effect)2] onlo] tiste] vl
ALY ojAo] YASIHTL Br|= ojF), HeSo] WA A elEo] LSL Biotechnologies AH
oAl Ao® mael 9] -4 AN Tmmediate Consequence of the Defendant s
Activity )FE IHTH B2 gAY 4474] (Causal Link)™& 873k A7HA] theFstA A5t

>~

2

2

23) 379 F.3d 672 (9th Cir. 2004).

24) 122 1]= i o] The Foreign Sovereign Immunities Act (FSIA)S] 34 o427} o] & the ARelA Direct & T2 QS
W A a2 el Rojrt,

25) 131 F. Supp. 2d 1003 (N.D. TlL. 2001), aff d, 322 F.3d 942 (7th Cir. 2003).

26) 1d. at 1014,

ERB zxe




7] gioleh® 13y vl Y37t 7Y w2 B9 ATEAE 278 Direct g TolE
FTATA] 85} 3ithe AT @AY ml=oll ] Lejuet 7|95 AR 8 A TR R o) vh=d
3 AR TA40] LSL Biotechnologies AFA-& THESH A9AS3FAH Yol AlF Zo)gt= AR
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B Zlo] o Az, |

@ MEst F1HSubstantial Effect)

Sun Microsystems Inc. v. Hynix Semiconductor Inc. AHgojA] o= #HYL U.S.
Commerceo]] 8% A7} ul=f] o S-83F k& ZR|sofof HEE A2 Y2 o15}o] Aletst
E7E AT & 4= Qlokal wEs{th? o] Bo] B 9183t United Phosphorus AH|
AMe Aol HAd AEQ FuiAT} vl=ol shut vl gila, AjA At Adid A4t »
7 m|37] wfEell(25,0008 9, 1ejal A AlA Bai7tE 9] 0.16%, BuiEFe 2 2P 0,14%)
ML FTAIA slollA] 423 a7 QIthe & < gloke 242 Y3}, nj2 Mes =y
29| A AAFY Y XA AQ Antitrust Enforcement Guidelines for International
Operations (1995)9] Section 3.110I4= vl=y] E37} AGetAof tisixs Alguic} w2 24
Eojof Fhtta At i}, o= {EH WEH=e] Filo] HujE ders At A4 =
T Ao AulAg mlmy B vlste] g@¥he g giRe whe HEo] duht E=x|o
Uth= AL BojE) ’

@ £23| 0= 7ts8 £1Reasonably Foreseeable Effect)

$25] o5 7R5T B St PALLe] B3 BASL BA 9. T2 FTAAY H1F

27) w5 73789 3h9] A Causation)o]l thete] ZhesiAl Asiad, A8 = 8A7} gl No Causation’ 22 Alakste], ojd 9] glo]
= 27} A edokg Aolekes Hadke] ATHAE k= But for Causation’, 221 Y7t 2 dorl=y H83 AnnAs}
ATH & & 9l Proximate Causation’ , oAt 2 o)7L AnE o2 YoAtE Direct Causation’ 9 Y] BAZ thro] 2

28) FTAIAS] ‘AHH QT o, THQAE T2 ofajst 9|2 A5aYaAH Y] Den Norske Stats Olijeselskap A.S, v. HeereMac
VOF A& & & §lth 241, F.3d 420 (5th Cir. 200D, ©] Aol A5 2 A B ZTto| o] Se31E AujA 71 AP 0] 2
FHLE |5 4HRHE| U vl 7HF ] FE3-E TRISEE 31%17] o] FTAIAY A wiA) 24849 WA 95 nEA R E 2
o BAE 3k 1d. at 426, I WEo| ] e BA|EA tieials =] 9] AT o] 2o)4% Den Norske AF10] #94d
Y 49] LSL Technologies?he Tha A FTAIAS ‘A7 a3 el 1A QA4S olgslgiths A4S 2o)7) st 1gstgict But
see Boyd v. AWB Ltd., 544 F. Supp. 2d 236, 244 (SD.N.Y. 2008) (“but for causation is not the type of direct causation
contemplated by the FTAIA”),

29) 534 F.Supp.2d 1101, 1110 (N.D. Cal 2007) (citing United Phosphorus Ltd, v, Angus Chem. Co,, 131 F. Supp.2d 1003, 1011-12
(N.D. IIL. 2001).
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A} 240 A Foreign CommerceollAl EAYE REEAA P97} U.S. Commerceol] 21344
olwj ArF3lA| EZF FE3| =T o+ YW EINDirect, Substantial and Reasonably
Foreseeable Effect)E o] Hth= AHAlETE ol 1 g3l7h 419 Auol ZAT 450 &4
2 AFIALS FHYstojof sttt HREol= H|F “give rise to a claim” o2kl F7]% o] 3lo]
| 9319] 240 ZA7} ofye} ofE Claimo|2he AN HE 79t = e A2
H &= 9jth AAE F, Hoffmann—La Roche Ltd. v. Empagran S.A. (Empagran) AFJ® oA

177} TS 2L st ulF AuuiEge weA s Al Yuvt st ojart
a7F ojm AlFsHA| EZF FES] ST 4= Y™ A= st} DS

U

3t S53] A& = 9™ 5ite

o] #st slof| Eoj =R RE 4

N AR o] TAE AlFstofoF Fth(give rise to a

claimy= T HA 2L 258 A3 B3 vt Fske a7t vl BRSS9k
HAYo| 7Hs3HA & AA sk Aokl sl |

o] A& sjAet tF 291 A9l Empagrane vl=r =] Al o= A4 F 3E ERolA 2

A9l Gk n|A vjeby FHAg o] Tk AlFolt), =9l Yil(Foreign Plaintiffs)7h &)= Al

30) Max Huffman, 44 Hous. L. Rev, at 316; see also id. n. 175 (H.R. Rep. No. 97-686, at 9 (1982), as reprinted in 1982 U.S.C.C.A.N.
2487 2494 (“An intent test might encourage ignorance of the consequences of one' s actions, which in this context, would be
an undesirable result.”)).

31 FASol Al vj= HE B3] TR (Department of Justice)7t 7t Eled, v]5 MR aulAEo] L HolE IAR &5E5 A
71817] wRol HAthgol s FTAIAL] T WA ZE(Prong)dl give rise to a claim 22 EA7F =7 ge=th.

32) 542 U.S. 155 (2004).
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L& 20089 DC ‘:’Jﬁok/:\_‘?.jcal Empagran AL 2 B2 Uk In re Dynamic
Random Access Memory (DRAM) Antitrust Litigationol A A9AHeAH A2 FTATIAY] give
rise to a claim 74 YILZ st vl Wofl 71X viAA A aute} Jiv} 4k L=oflA]
o] ]3] Alojof 21 A Q1 A (Direct or Proximate Causal Relatlonshlp)ﬂ oS S}
ofof 8H:‘ril TATHHTE o] AblolA Hile vy HFOE Qlste] Q14 DRAM 7+ 0] 9
oA Q] =L 71AL §A57] Yste] Bastptis Y10 4L Tedt but for cause THE
Helm Prox1mate Cause®ll= |2 A] gttt skt

Empagran Al $2lut 714E0] 18] o] obd a19) ¢fAtol A wjo] Afsto] Hok
ZEst AR, el=rollA WA mgo) tisted 28 7|geo] vl=r HdolA YREA HHHES
AR T3 BAE o SithH, FTAIAZE Aol 2 2R84 Slth= Hojoh, E8 ul= WA
HEAYst 1l sfjof| sl A= Domestic Commerce?] &4]0]7] wj2o] FTAIAS] A|gt glo] 252 A
718 o= Qi

Iv. AN Al & ©IF 5 HISE=9] 8] AL

United States v. Nippon Paper Indus. Co.*® Algl|ollA] A1 A ¢S FAARAE FTAIA
U o= o] AG7HR] AAA 2 He 3 gof BHE e 85t oA RARPd =
T Ao] ¢lrta WEsigh B3 vl R =] 'y fF AR qlojA= A wEh
o] EAE e HREET 38 0E e Yo 7148 T 5 =y gl 2A|, S vl
o] s Abdol thste] ol YA ofFof thgt EA0 1 7] “ﬂ%’: of Sl & TlAkaS
o] )¢t thE Aol ginth. ol o] AeoflA= ] 719E0] FT HE|ZA A oAEA E&-

33) Empagran S.A. v. F. Hoffmann-La Roche Ltd., 417 F.3d 1267, 1269 (D.C. Cir. 2008), cert. denied, 546 U.S. 1092 (2006).
34) 546 F.3d 981, 987-88 (9th Cir, 2008).

35) Id. at 989~90.

36) 109 F.3d 1 (tst Cir. 1997).
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-~ guE 71 Ee] gt S A 5 YEE ok v TR AME & vk mle jER
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oo E Wil

g2
Lo FTAIAG] ThE Al BE0] A%o] Brie TR B4 $HOR Ao} 3 L
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= F9 2o 7HAEE Aot HER A= o] At @ Ay nlmeE

£33 A% @ vl YAT JAR FidES AT AR © vl ZAE & SAHY] o= &
AFEO] I RES TS FLE FAbstd] A R Aot daS Rl ARl A
4 A o E}E} EAA T @2 @] A-oll= FTAIAY 718k B2 A7 18 o= UE AL

7} 9]Zof|A] 0]F 0] A A-X(Wholly Foreign Sales)= oH Fodgko) Z3A7IA] ¢

2 "oty &3] @9 A= g4 tE In re TFT-LCD(Flat Panel) Antitrust Litigation ol 4]
Hdol 71zt ] | e gglo] Fabu) ke Ao W 3}57“%01 HH Z 0 R Hol=t|, oHAl
A9 g I 4L 9 719 83kt F A BF ﬂ‘-—"#oﬂﬂ ABAF BEE st

37) the-9) n|a PEE vlEYI dalo|EolA HES & 4 o} http://www justice. gov/atr/public/guidelines/internat. htm,
38) U.S.8.G. §§ 2R1.1(d)(1); 8C2.4(a)~(b).
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