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E N F O R C E M E N T

T R A D E

The connection between bribery and environmental crimes is real, and so are the risks to

companies wishing to avoid being the target of a government investigation or enforcement

action. The U.S. government is aggressively pursuing prosecutions under two statutes: the

Foreign Corrupt Practices Act and the Lacey Act. This article examines the requirements of

those two acts and recent cases brought by prosecutors, all in the context of international

efforts to crack down on bribery of government officials around the world. The authors en-

courage companies to take proactive steps to ensure anti-corruption compliance programs

are in place before enforcement authorities come knocking at the door.

The Foreign Corrupt Practices Act and Overseas Environmental Crimes:
How Did We Get Here and What Happens Next?

BY MARCUS ASNER, SAMUEL WITTEN,
AND JACKLYN DEMAR

T he regulation of natural resources by developing
countries, including through limits on the harvest-
ing of local fish or the extraction of lumber, has

evolved into a major new risk area for a wide range of
companies. Inconsistent or ineffective local enforce-
ment, cultural expectations of bribery, and the huge
profits at stake are adding up to increasingly high lev-
els of risks of concurrent violations of environmental
and anti-corruption laws.

Environmental regulation by any country creates a
series of touch points between the private sector and
government authorities, any one of which may provide
an opportunity and a temptation for an unscrupulous
employee or agent of a company to seek to corruptly in-
fluence a government official. Opportunities for corrup-
tion occur, for example, from the moment officials de-
cide how to regulate local natural resources through
laws and regulations; how and when they decide who
may harvest resources and in what amounts; how per-
mit requests are reviewed; and how local laws are actu-
ally enforced in practice. Each point of contact creates
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an opportunity for offering or making bribes or other-
wise seeking improper influence. And, of course, the
risks of having a rogue employee or agent corruptly in-
fluencing environmental regulators are greatest in
countries already prone to corruption, through weak
governance structures, poorly paid employees, and lo-
cal expectations of payments in return for government
actions or inactions.

The connection between bribery and environmental
crimes is real, and so are the risks to companies wish-
ing to avoid being the target of a government investiga-
tion or enforcement action. Corrupt acts to influence
the enforcement of foreign environmental laws are un-
fortunately common. For those subject to U.S. jurisdic-
tion, which frankly is most of the world, this illegal con-
duct can lead concurrently to violations of two major
U.S. statutes now being enforced vigorously: (i) the For-
eign Corrupt Practices Act, which prohibits offering or
paying bribes to foreign government officials at any
level of government, and (ii) the Lacey Act, which pro-
hibits trafficking in wildlife and plant products in viola-
tion of foreign law. Enforcement of both of these laws
by U.S. authorities is increasing, and companies in-
volved in international commerce in fish and wildlife,
lumber, or paper products, for example, must be in-
creasingly vigilant to avoid being caught up in bribery
schemes related to imports into the United States that
violate foreign environmental law.

Connections Between Corruption and Foreign
Environmental Crimes

The connections between corruption and environ-
mental crimes are very much in the news, frequently
highlighted and exposed by international organizations,
nongovernmental organizations, and individual nations
in reports, investigations, and prosecutions. A recent re-
port by the United Nations Environment Program laid
out the many connections between violations of conser-
vation laws and bribery, both as a general matter and
with specific reference to connections between corrup-
tion and illegal exploitation of fisheries in West Africa:

Fisheries crime undermines resource conservation; threat-
ens food security and livelihoods; is linked to up- and down-
stream crimes including money laundering, fraud, human
trafficking, and drug trafficking; and is destabilizing vul-
nerable coastal regions, such as West Africa, due to its close
links with corruption.1

A 2011 report from the United Nations Office on
Drugs and Crime titled Transnational Organized Crime
in the Fishing Industry tells a similar story, collecting
examples of investigations and reporting on corruption
in the fishing industry in countries around the world
and at various stages of the environmental regulatory
process.2 The 2011 U.N. report details allegations in the

Solomon Islands related to corruption during the licens-
ing and oversight process, with suggestions of illegal
actions both by lower-level licensing officials and gov-
ernment ministers.3 In the coastal states in Africa, there
have been allegations of fishing licenses being issued
by officials ‘‘with a direct interest in the fishing indus-
try, often fishing vessel owners or partners in fishing
vessel operations, as well as persons associated with
the fishing industry such as shipping agents.’’4 In Japan
and Russia, there have been reports of possible pay-
ments by Japanese fisherman to Russian officials in re-
turn for fishing rights.5

Illegal logging raises similar concerns about corrup-
tion. In 2010, the United Nations Office on Drugs and
Crime reported on illegal logging in Indonesia:

Illegal logging [in Indonesia] relies on corruption to stay in
business. It depends on the complicity of officials through-
out the entire production chain from forest to port, includ-
ing forest rangers, local government, transport authorities,
police and customs. Organized criminal groups are in-
volved in transporting illegal timber, as well as endangered
species, out of the country and across multiple borders.6

And, earlier this year, a report by the nonprofit Envi-
ronmental Investigation Agency about illegal logging in
Peru exposed significant connections between illegal
logging and corruption involving numerous companies
and government officials.7 EIA described an elaborate
scheme of corrupt Peruvian authorities issuing false
documentation permitting loggers to remove trees that
simply do not exist, and a black market where these
phony permit documents are traded and then used to
launder wood extracted illegally from such places as
national parks, indigenous territories, or other public
lands.8

One of the most well-known recent Lacey Act pros-
ecutions involved the joint efforts by U.S. and South Af-
rican authorities to break up a scheme of illegal har-
vesting of rock lobster in South Africa. In United States

1 1st International Chiefs of Environmental Compliance and
Enforcement Summit, March 27-29, 2012, Lyon, France, Sum-
mit Report 30, available at http://www.interpol.int/Crime-
areas/Environmental-crime/Conferences-and-meetings/
Meetings/International-Chiefs-of-Environmental-Compliance-
and-Enforcement.

2 U.N. Office on Drugs and Crime, Transnational Organized
Crime in the Fishing Industry 111120 (2011), http://
www.unodc.org/documents/human-trafficking/Issue_Paper_-_
TOC_in_the_Fishing_Industry.pdf.

3 Id. at 113.
4 Id.
5 Id. at 115.
6 U.N. Office on Drugs and Crime, Illegal Logging in Indo-

nesia: The Link Between Forest Crime and Corruption (2012),
http://www.unodc.org/unodc/en/frontpage/2010/June/illegal-
logging-in-indonesia-the-link-between-forest-crime-and-
corruption.html.

7 ENVIRONMENTAL INVESTIGATION AGENCY, THE LAUNDERING MA-
CHINE: HOW FRAUD AND CORRUPTION IN PERU’S CONCESSION SYSTEM ARE

DESTROYING THE FUTURE OF ITS FOREST (2012), http://
launderingmachine.files.wordpress.com/2012/04/english_
report_eia_final2.pdf. Illegal logging in Peru generates be-
tween $44.5 million and $72 million annually, while recorded
legal profits from timber sales reach only about $32 million. Id.
at 4. By 2011, the government and industry of Loreto, Peru’s
largest region, estimated that the country was losing $250 mil-
lion annually to illegal logging—1.5 times the value of total
timber exports—due to tax evasion, nonpayment of required
fees, and devaluation of standing timber. Id. Local forest au-
thorities do not have the personnel or the will to effectively
oversee the timber industry, and the pressure to accept bribes
or remain silent is extremely high. Id. at 40. See also 35 INER
401, 4/25/12.

8 Id.; see generally David J. Agnew et. al., Estimating the
Worldwide Extent of Illegal Fishing, PLOSONE, Feb. 2009 at 1,
available at http://www.plosone.org/article/info:doi/10.1371/
journal.pone.0004570 (research article discussing the connec-
tions between illegal fishing and the perceptions of corruption
in countries where the illegality takes place).
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v. Bengis, the defendants engaged in a scheme to ille-
gally harvest large quantities of rock lobsters in South
Africa for export to the United States, in violation of the
South African Marine Living Resources Act and South
African export controls.9 In addition to the Lacey Act
violations, the evidence in the case showed that the
Bengis organization paid 14 South African fisheries in-
spectors bribes during the course of the scheme.10 Re-
cipients of the bribes were charged and prosecuted in
South Africa.

Expanded U.S. Enforcement Relating to
Foreign Conservation Laws

Congress enacted the Lacey Act in 1900. It is the na-
tion’s oldest wildlife statute.11

Although the Lacey Act originally was designed to
protect U.S. migratory birds, Congress has expanded
the statute’s reach through the years. It has been used
repeatedly to prosecute overseas illegal activity in the
fisheries industry, including important cases involving
violations by U.S. defendants of fisheries laws and
regulations of Honduras and Taiwan.12

Most recently, in 2008 Congress expanded the act to
cover any plant or plant product—including paper and
wood—taken or logged in violation of a federal, state, or
national law, including foreign laws. The 2008 amend-
ment was intended in part to help counter the world’s
illegal logging trade by making it a crime to knowingly
import wood unlawfully logged elsewhere in the world
and to protect American forestry jobs against cheap and
illegal wood imports.13

Recent attention on the Lacey Act has focused on the
first set of enforcement proceedings brought against
the plant and plant products amendments to the act.
The U.S. Fish and Wildlife Service’s searches at Gibson
Guitars in 200914 and 201115 and subsequent investiga-
tions have led to a very public, sometimes acrimonious,
and always fascinating discussion about the scope and
purpose of the Lacey Act.16 In the 2009 search, which
brought the matter to national attention, federal agents
seized guitars made partially from ebony and ‘‘ebony
wood in various forms,’’ such as fingerboards and gui-
tar necks, that allegedly had been harvested and ex-
ported in violation of the law of Madagascar.17

Exposure Under the Foreign Corrupt Practice
Act

Virtually any case involving U.S. jurisdiction under
the Lacey Act and corrupt interactions with foreign of-
ficials also will implicate foreign bribery and therefore
the sweeping jurisdiction of the Foreign Corrupt Prac-
tice Act.18 The FCPA—which the Department of Justice
and the Securities and Exchange Commission like to
enforce with particular vigor and enthusiasm—
criminalizes corrupt payments to foreign officials, and
can play a role wherever logging or fishing involves il-
legal payments to foreign officials. The FCPA was en-
acted in 1977 and amended in 1998, but enforcement
has increased dramatically in the past five years.
Though there is no explicit statutory link between the
Lacey Act and the FCPA, the possibilities are endless:
Potential bribe takers in forestry and fishery schemes
could run the gamut from the police, to forestry and
fishery officials, to guards, to regulators, to customs
and export officials, and even to officials at state-owned
companies. All of these are government officials within
the meaning of the Foreign Corrupt Practices Act.
While there has been no public case charging both
Lacey Act and FCPA violations thus far, we believe such
investigations may well be just around the corner, and,
in any event, responsible companies should do what it
takes to protect themselves from the risks.

The DOJ and SEC have a long history of educating
themselves in the practices of particular industries and
then targeting those industries where they believe that
anti-corruption efforts are lagging. In the recent past,

9 United States v. Bengis, 631 F.3d 33, 35-36 (2d Cir. 2011),
cert. denied, 131 S. Ct. 2911. See Samuel M. Witten and Chris-
topher A. Jaros, Ruling on Restitution to South Africa for Over-
harvesting of Lobsters Has Potential Implications for Illegal
Taking of Natural Resources, 88 BNA CRIM. L. REP. 577 (2011).
Author Marcus Asner prosecuted the Bengis matter when he
served as an Assistant United States Attorney in the Southern
District of New York.

10 Bengis, 631 F.3d at 36.
11 U.S. DEP’T OF AGRIC., LACEY ACT PRIMER 4 (2010), available

at http://www.aphis.usda.gov/plant_health/lacey_act/
downloads/LaceyActPrimer.pdf; see also Marcus A. Asner &
Grace Pickering, Advisory: The Lacey Act and the World of Il-
legal Plant Products, ARNOLDPORTER.COM (Nov. 2009), http://
www.arnoldporter.com/resources/documents/Advisory_The_
Lacey_Act_and_the_World_of_Illegal_Plant_Products_
111009.pdf (describing the Lacey Act’s provisions and history).

12 In United States v. McNab, for example, the defendants
violated the Lacey Act by importing, selling, and purchasing
Caribbean spiny lobsters from Honduras in violation of a Hon-
duran law. 331 F.3d 1228, 12321234 (11th Cir. 2003). In that
case, the defendants were importing undersized lobster tails
and were destroying lobster eggs in order to sell female lob-
sters, both of which were violations of Honduran law. Id. The
Court of Appeals upheld the conviction, finding that the under-
lying Honduran laws were within the scope of the Lacey Act.
Id. at 1247. In United States v. Lee, the defendants violated the
Lacey Act by selling salmon caught in violation of a Taiwanese
fishing regulation. 937 F.2d 1388, 1390 (9th Cir. 1991). On ap-
peal, the court held that the foreign regulations qualify as ‘‘any
foreign law’’ under the Lacey Act and the foreign law in ques-
tion does not have to in itself impose criminal sanctions. Id. at
13901393.

13 See Michael Davidson, Where We Stand: The Lacey Act
and Our Law Enforcement Work, U.S. FISH & WILDLIFE: OPEN

SPACES (Sept. 22, 2011), http://www.fws.gov/news/blog/

index.cfm/2011/9/22/Where-We-Stand-The-Lacey-Act-and-our-
Law-Enforcement-Work.

14 Dave Itzkoff, Guitar Plant is Raided, NYTIMES.COM (Nov.
20, 2009), http://www.nytimes.com/2009/11/21/arts/21arts-
GUITARPLANTI_BRF.html

15 See Eric Felten, Guitar Frets: Environmental Enforce-
ment Leaves Musicians in Fear, WSJ.COM, http://
online.wsj.com/article/
SB10001424053111904787404576530520471223268.html (last
visited June 18, 2012).

16 See generally Marcus A. Asner, Samuel M. Witten and
Grace Pickering, The Lacey Act Gives Gibson Guitar the Blues,
6 BNA WHITE COLLAR CRIM. REP. 25 (2011).

17 See Davidson, supra note 10.
18 U.S. Foreign Corrupt Practices Act, 15 USC. §§ 78dd-1

(2011). In cases where the UK Government has jurisdiction,
which includes the many circumstances where a company has
significant contacts with the United Kingdom, the UK Bribery
Act confers similarly broad jurisdiction. See 2010 UK Bribery
Act, available at http://www.legislation.gov.uk/ukpga/2010/23/
pdfs/ukpga_20100023_en.pdf.
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for example, the government has set its sights on the
oil, telecom, and pharmaceutical industries. The current
press and high-profile cases involving alleged corrup-
tion abroad related to environmental laws and regula-
tions only heighten the likelihood that the government
will focus on an FCPA matter involving illegal fishing or
logging—particularly in light of the heightened public
focus on supply chain and environmental issues.

The FCPA is notable for how broadly it was drafted
and how vigorously it is enforced. It prohibits U.S. cor-
porations and individuals, or those acting on their be-
half, from corruptly giving anything of value to a for-
eign official in exchange for the official acting or failing
to act, securing an improper advantage, or in order to
obtain or retain business.19 The FCPA also applies to
non-U.S. firms that cause, directly or through agents,
an act in furtherance of a corrupt payment to take place
within the territory of the United States. Under some
circumstances, non-U.S. companies that sell product to
U.S. firms can also fall under the FCPA umbrella, per-
haps finding themselves charged with conspiracy to
violate the FCPA or aiding and abetting a violation.

The scope of the FCPA is staggering, as it encom-
passes corrupt payments made to government officials
to facilitate matters as diverse as granting an import or
export license, approving an inspection, awarding a
contract, not imposing a duty or tax obligation, modify-
ing a regulatory requirement, or granting or expediting
visas. The United Kingdom has implemented similar
anti-bribery legislation.20 The Bribery Act applies to UK
citizens, residents and companies established under UK
law, for corrupt actions anywhere in the world. Some-
what remarkably, non-UK companies which do busi-
ness in the UK also can be held liable for failing to take
adequate steps to prevent bribery and are found to be
responsible, for example through their personnel or
agents, of acts of corruption.

Increased Worldwide Enforcement of
Anti-Corruption Laws

As noted, the United States, United Kingdom, and
other countries are ramping up enforcement of anti-
corruption laws. In the United States in the last two
years, for example, the DOJ brought 71 enforcement
actions against companies and individuals, while the
SEC brought 51 such enforcement actions.21 The penal-
ties in those two years totaled approximately $2.45 bil-
lion.22 The last year also saw the longest FCPA-related

jail sentence ever: a 15-year sentence for the former
president of a Miami based telecommunications com-
pany for his role in a bribery scheme involving officials
at a government-owned Haitian telecom firm.23 In addi-
tion to the jail time and the criminal and civil penalties,
companies are spending millions of dollars on investi-
gations into suspected FCPA violations, as well as
shareholder derivative suits. The U.K. Serious Fraud
Office, which enforces the U.K. Bribery Act, has made
clear that it will vigorously enforce the act.24

Companies and persons involved in corrupt acts
overseas also are at risk of prosecution under the local
law where the conduct took place. Most countries have
become party to the U.N. Convention Against Corrup-
tion (UNCAC), which requires nations to put in place
anti-bribery laws, enforce those laws, and cooperate
with other countries that are investigating whether their
citizens have engaged in corrupt activities anywhere in
the world.25 Even before the UNCAC, the members of
the Organization for Economic Cooperation and Devel-
opment (OECD), including most of the major industri-
alized countries, became parties to the sweeping 1997
Convention on Combating Bribery of Foreign Public Of-
ficials in International Business Transactions, which re-
quires parties to enact laws similar to the FCPA.26

A number of countries central to the forestry and
fishing industries are overhauling their anti-corruption
laws. As examples, a bill before Indonesia’s Parliament
would criminalize bribery of foreign officials and pri-
vate sector officials. Foreigners also can be charged
with corruption under the new law.27 India similarly is
grappling to overhaul its anti-corruption laws, with
great political pressure to pass a strict law that will ad-

19 U.S. Dep’t of Justice & U.S. Dep’t of Commerce, Lay Per-
son’s Guide to the FCPA, available at http://www.justice.gov/
criminal/fraud/fcpa/docs/lay-persons-guide.pdf (last visited
June 18, 2012).

20 The UK Bribery Act, U.K. FOREIGN & COMMONWEALTH OFFICE

(June 2, 2011, 3:22 pm BST), http://www.fco.gov.uk/en/global-
issues/conflict-minerals/legally-binding-process/uk-bribery-
act.

21 See 2011 Year-End FCPA Update, GIBSONDUNN.COM (June
3, 2012), http://www.gibsondunn.com/publications/
Documents/2011YearEndFCPAUpdate.pdf; see also Shannon
Green, 2011 Was a Banner Year for FCPA Enforcements and
Trials, LAW.COM (June 6, 2012), http://www.law.com/jsp/cc/
PubArticleCC.jsp?id=1202537508568.

22 DOJ Enforcement - Year in Review 2010, FCPAPROFESSOR-
.COM (Jan. 27, 2011), http://www.fcpaprofessor.com/doj-
enforcement-of-the-fcpa-year-in-review; DOJ Enforcement -
Year in Review 2011, FCPAPROFESSOR.COM (Jan. 11, 2012), http://

www.fcpaprofessor.com/doj-enforcement-of-the-fcpa-year-in-
review-2.

23 Press Release, U.S. Dep’t of Justice, ‘‘Executive Sen-
tenced to 15 Years in Prison for Scheme to Bribe Officials at
State-Owned Telecommunications Company in Haiti’’ (Oct. 15,
2011), http://www.justice.gov/opa/pr/2011/October/11-crm-
1407.html.

24 Barry Vitou & Richard Kovalevsky, Bribery Act cases al-
ready being considered for investigation by the SFO?, THEBRIB-
ERYACT.COM (Oct. 9, 2011, 11:30 pm BST), http://
thebriberyact.com/2011/10/09/bribery-act-cases-already-being-
considered-for-investigation-by-the-sfo/.

25 See U.N. Office on Drugs and Crime, United Nations
Convention Against Corruption (2004), available at http://
www.unodc.org/documents/treaties/UNCAC/Publications/
Convention/08-50026_E.pdf

26 OECD Convention on Combating Bribery of Foreign Pub-
lic Officials in International Business Transactions, ORGANIZA-
TION FOR ECONOMIC COOPERATION AND DEVELOPMENT, http://
www.oecd.org/document/20/0,3343,en_2649_34859_2017813_
1_1_1_1,00.html (last visited June 18, 2012). The OECD Anti-
Bribery Convention establishes legally binding standards to
criminalize bribery of foreign public officials in international
business transactions and provides for a host of related mea-
sures that make this effective. Id. It is the first and only inter-
national anti-corruption instrument focused on the ‘supply
side’ of the bribery transaction. The 34 OECD member coun-
tries and five non-member countries - Argentina, Brazil, Bul-
garia, Russia, and South Africa - have adopted this Conven-
tion. Id.

27 Joe Palazzolo, Indonesia Moves Ahead With Foreign
Bribery Legislation, WSJ.COM (Mar. 16, 2011, 4:05 pm), http://
blogs.wsj.com/corruption-currents/2011/03/16/indonesia-
moves-ahead-with-foreign-bribery-legislation/.
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dress India’s extreme bribery problems.28 And Brazil-
ian President Dilma Rousseff has been aggressively
pursuing anti-corruption initiatives since taking office,
leading to several high-profile arrests and close coop-
eration with the United States on new government
transparency programs and laws.29

Looking Ahead and Taking Action
With all of the illegal logging and fishing taking

place, companies should be aware that an ‘‘I don’t
bribe’’ defense will not save them under the FCPA and
analogous laws. In some circumstances, they may be
held responsible for the corrupt actions of persons act-
ing corruptly on their behalf. In addition, liability may
be triggered if a company covered by the FCPA is aware
of a bribe or suspects one is likely, or if it deliberately
avoids knowledge of a corrupt act. For instance,
Halliburton/KBR paid over $500 million in penalties for
illegal payments made by agents hired by its joint ven-
ture to bribe Nigerian government officials.30 Biomet
Inc. recently was investigated and settled a major inves-
tigation involving alleged illegal payments in China and
Latin America.31

To avoid undue risks of liability for the actions of
third parties or others, a company should make a seri-
ous assessment of its corruption risks, including exam-
ining carefully the myriad interactions it is likely to
have with government officials, such as customs offi-
cials, regulators, or, especially in the logging and fish-
ing industries, inspectors. It should develop and imple-
ment an effective, written anti-corruption compliance
program that addresses those risks, and put a system in
place to review third parties who will interact with for-
eign officials and limit hosting and gifts provided to
government officials. It should train employees on its
anti-corruption program to ensure they understand the
rules and monitor the program to be sure it works.

Companies subject to U.S. jurisdiction potentially can
help themselves when they uncover a suspected FCPA
violation by undertaking an internal investigation into
the matter. Once the facts are fully known, a company
may decide to try to limit the potential damage by pro-
actively self-reporting the results of its investigation to
the SEC and DOJ. The government encourages this
practice and has stated that there will be ‘‘meaningful
credit’’ given to the company for such cooperation, as it

helps the government root out and prevent corruption,
with relatively little cost to the government because the
company bears the expense of conducting the investiga-
tion itself.32 Additionally, companies trying to avoid
trouble, but concerned that some of their planned ac-
tivities could implicate the FCPA, can submit the facts
to DOJ in advance to obtain an opinion about whether
the specified prospective conduct conforms with DOJ’s
enforcement policies.33

Environmental corruption has taken a prime spot in
the news cycle, and companies in the forestry, paper,
and fishing industries need to pay attention. As men-
tioned previously, harvesting and trade in wood and
wood products and highly sought-after seafood often
takes place in developing countries that present high
corruption risk—just think of Indonesia, Cameroon,
Brazil, Malaysia, Peru, Madagascar, and India—all of
which have been deemed ‘‘highly corrupt’’ by the
Transparency International’s Corruption Perceptions
Index.34

Conclusion
The connections between environmental crimes and

corruption are broad and deep, and enforcement is in-
creasing in both areas. The potential for huge profits
from illegal environmental activity has led to corrupt
acts both by rogue employees or agents of companies
seeking to profit from lax enforcement and by unethi-
cal government officials. The increase in international
attention and enforcement actions has heightened the
risks and exposure and requires enhanced vigilance. It
is imperative for companies to take proactive steps now
to review policies and procedures and ensure that com-
prehensive anti-corruption compliance programs are in
place—before enforcement authorities come knocking.
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