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Introduction

Mr. Chairman, Ranking Member, and members of the Subcommittee on Fisheries, Wildlife,
Oceans and Insular Affairs, thank you for inviting me to appear before the Subcommittee today
to address the topic of the 2008 Amendments to the Lacey Act.

| am a partner in the New Y ork office of Arnold & Porter LLP where | routinely advise
companies on Lacey Act and other environmental and criminal matters. Although | am advising
several clientson legal matters relating to the Lacey Act, | am appearing today in my personal
capacity and not on behalf of Arnold & Porter or any client.

For nine years (2000-2009), | served as an Assistant United States Attorney (AUSA) in the
Southern District of New Y ork where | was Chief of the Mg or Crimes Unit from 2007 to 2009.
When | wasan AUSA, | led the investigation and prosecution of United Sates v. Bengis, one of
the largest Lacey Act casesin history, involving the smuggling of massive quantities of illegally
harvested rock lobster from South Africa. Sincel joined Arnold & Porter in 2009, | have
counseled clients on awide variety of Lacey Act issues, including assisting clients in complying
with the 2008 Amendments. | have written extensively on the Lacey Act, and | have been
invited to speak at numerous domestic and international meetings concerning environmental
crime. Inthe past year or so, for example, | have spoken on Lacey Act issues at the World
Fisheries Conference, the Forest Legality Alliance, INTERPOL, and the Boston Seafood Show.

Today, | will explain my thoughts on how the 2008 Lacey Act Amendments have contributed to
reducing the international tradein illegal plants and plant products, and in the process have
served American businesses and consumers and helped the environment. | also will address
some of the concerns raised by critics of the 2008 Amendments.

Discussion

The 2008 Lacey Act Amendments prevent illegal plants and plant products from flooding the
U.S. market, disrupt criminal organizations, and reduce corruption in foreign countries, whichin
turn levels the playing field for legitimate businesses and improves our national security. The
Lacey Act supports U.S. consumers who have an interest in a sustainable supply of natural
resources and in worldwide ecological health, which plays akey rolein U.S. and worldwide
economic and socia stability. It aso protects the victims of environmental crimes.



| want to emphasize upfront that | am well aware of the challenges companies face as they
determine how to meet the requirements of the Lacey Act, and understand both sides of the
debate over how best to shape Lacey Act requirements. | regularly advise clientsin various
industries, so | know firsthand that compliance can be challenging, especially at first, and
especially for small businesses with limited resources seeking to navigate foreign legal systems.
Companies that never before had to concern themselves with issues of provenance in their supply
chains now are having to develop compliance programs to make a good faith effort to ensure that
the goods they bring to the United States are legal.

Despite the challenges faced by lawful importers, | believe that the Lacey Act isavita
enforcement tool that protects U.S. interests in the aggregate. From my perspective as someone
who has been involved in Lacey Act enforcement and compliance for over a decade, the 2008
Amendments are serving U.S. and global interests by helping to reduce the trade in illegal wood
and wood products.

Moreover, in my experience from the last few years, companies are overcoming the challenges,
setting up compliance programs, and learning to become more adept at complying with the 2008
Amendments to the Lacey Act. That companies are becoming better at compliance does not
surprise me. In other areas, United States companies long have faced laws that regulate overseas
behavior. Seafood importers have had to comply with the Lacey Act for decades, and many U.S.
companies have to deal with Committee on Foreign Investment in the United States (CFIUS)
regulations and the Foreign Corrupt Practices Act. Experience in these other areas teaches that
complying with new laws and regulations can be burdensome at first, but that, over time,
companies learn and become better at working within the new regulatory framework.

Benefits of the 2008 Lacey Act Amendments

Passed in 1900, the Lacey Act isthe United States’ oldest wildlife protection law. Itsoriginal
goals were to address issues including the interstate shipment of unlawfully killed game, the
introduction of harmful invasive species, and the killing of birds for the feather trade. The Act
has been amended several times and broadened to combat trafficking inillegal wildlife, fish,
and—as of 2008—plants and plant products. During its long tenure, the Lacey Act has been
successful in the areas of wildlife and fish. In light of the enormous problems of illegal logging
and unsustainable harvesting, along with the related human toll (such asthetoll of corruption
and forced labor) and environmental impacts (such as deforestation, destruction of biodiversity,
wildlife displacement, erosion, climate change, and loss of local livelihood), the 2008 addition of
protections for plants and plant products was a hatural and welcome extension of the Act.

The Lacey Act is an important tool for law enforcement in the ongoing effort to combat
sophisticated criminal organizations and to protect legitimate businesses and U.S. consumers.
Lacey Act prosecutions have been used to disrupt large-scale criminal organizations with illegal
behavior extending beyond fish, wildlife, and plant violations. When | was a prosecutor, |
experienced firsthand how the Lacey Act can be used as atool to (1) dismantle criminal
operations and deter illegal activities that are having economic and environmental impacts; (2)
protect U.S. interests; and (3) protect the victims of environmental crimes. | will discuss each of
these benefitsin turn.



Dismantle Criminal Operations and Deter Illegal Activities

| first became involved with the Lacey Act around 2002 when | started working on the
investigation of the Bengis international criminal organization. The Bengis organization
engaged in a massive scheme to smuggle into the United States and sell to U.S. consumers (at a
significant profit) rock lobster that had been illegally harvested in South Africa. The scheme,
which spanned over a decade, had a devastating impact on the South African rock lobster
population. The Bengis scheme involved (among other things) numerous violations of South
African fishing and customs laws, bribery of South African fisheries inspectors, submission of
fal se shipping documentation, smuggling of contraband into the United States, sale of illegal
seafood to U.S. consumers, circumvention of U.S. immigration laws, spoliation of evidence, and
the use of United States banks to transfer criminal proceeds. The United States and South Africa
worked together closely on the investigation and prosecutions, which ultimately led to the
dismantling of the Bengis organization. In the United States, five members of the organization
were arrested; al ultimately pleaded guilty and the main players were sentenced to prison. The
defendants also forfeited $7.4 million to the U.S. In 2011, the Court of Appeals for the Second
Circuit ruled that South Africaisavictim entitled to restitution for the defendants’ crimes, and in
2012, amagistrate judge in the Southern District of New Y ork recommended that South Africa
be awarded $54.9 million in restitution from the defendants.

The Bengis case provides just one example of how the Lacey Act can serve as a powerful
enforcement tool in the fight against criminal activity in cases where actors import into the
United Statesillegal goods covered by the Act. It isimportant to remember, however, that the
Lacey Act also protects innocent actors. A person who innocently importsillegally harvested
wood isinnocent under the Lacey Act.> She only would be guilty of afelony if she actually
knew the wood wasillegal.

In cases where a person, in the exercise of due care, should have known that wood she imported
had been stolen, the Lacey Act establishes a middle ground—a misdemeanor. In my experience,
misdemeanor prosecutions under the Lacey Act arerare. Prosecutors typically focus their
limited resources on more serious felony investigations and prosecutions. In this, asin any other
lawful industry, legitimate businesses and |aw-abiding citizens understandably take pains to
ensure that they are buying legal goods, whether those goods are wood, seafood, wildlife, or
some other commodity such as food, diamonds, or electronics. Itisin this respect that the due
care standard in the Lacey Act serves an important rolein reinforcing lawful behavior, and in
leveling the playing field between legitimate companies that invest resources to try hard to do the
right thing, and companies that are utterly indifferent to whether the goods they are importing
and supplying to the American consumer are legal or illegal.

| am sensitive to the fact that some companies find the due care standard to be confusing and
would prefer that “due care” be defined using a checklist or a set of bright line rules that would
apply across all fact patterns and industries. While | understand why these comments are being

1 Of course, the fact that the person isinnocent in this example does not change the fact that

the wood in fact was stolen. Under well-established U.S. property law, stolen property ordinarily
will be returned to the rightful owner, even if the person possessing the wood is innocent.



made, | believe that much of the anxiety about the due care standard is misplaced. Legitimate
companies in awide variety of industries routinely exercise due care in policing their supply
chains, because they take serioudly the goal of providing consumers with legal goods. In my
view, the flexible “due care” standard is actually better for companies because it enables them to
mitigate risk in ways that are appropriate for their particular operations and supply chains.
Moreover, there is nothing particularly new about the due care standard. Like the similar
“reasonable person” standard relied upon elsewherein U.S. law, the due care standard is a
necessary and common element in the American legal system, arising in awide variety of
situations, ranging from the concepts of negligence in tort law, to negligence-based Clean Water
Act violations. The Lacey Act’s due care-based standard has functioned effectively for many
years. In fact, seafood importers have been working with the due care standard under the Lacey
Act ever since 1969.

Requiring that companies exercise “due care’ in selecting and managing their imports plays a
significant role in deterring illegal activity. The standard places the responsibility on law-
abiding companiesto take a critical ook at and understand their own supply chains, and it also
prevents unscrupul ous companies from devising ways to circumvent, perhaps through
technicalities, any due care “checklist” or bright line rules that otherwise might be devised. In
my own practice, | often counsel clients on ways to create their own compliance programs, so
they can make a good faith effort to ensure that their supply chains are legal and can demonstrate
due care in those efforts. The Compliance Program outlined in the Gibson Guitar Crimina
Enforcement Agreement has provided a useful model, and various industries are creating their
own models from which individual companies can draw. In circumstances where they deem
additional protections are needed, clients are further protecting themselves by demanding and
obtaining warranties and indemnification from their suppliers. These are good devel opments.
As aresult of the 2008 Lacey Amendments, | find that companies increasingly are focused on
actively monitoring their own supply chains and creating compliance programs that enable them
to ensure that the paper, lumber, and other plant products they supply to the American consumer
come from legal sources. Thisistransforming a market in which honest, legitimate companies
(who worked hard to ensure the legitimacy of their supply chains) previously were at a
competitive disadvantage to companies who were allowed to get away with a“no questions
asked” approach to the legality of their supply.

Nor isthe focus on supply chains limited to the Lacey Act. Supply chain due diligence
increasingly has become a priority for companiesin all sectors. In addition to the health and
safety and counterfeiting issues with which we are all familiar, and the conservation and law
enforcement goals of the Lacey Act and similar enactments, Congress has acted repeatedly since
the 2008 Lacey Act amendments to require more transparency in supply chain issues. For
example, there have been new statutory and regulatory requirements to prevent U.S. Government
contractors from using human trafficking victims when performing government contracts.

Protect U.S. I nterests and Reduce Corruption

According to a2012 UNEP and INTERPOL report, “illegal 1ogging accounts for 50-90 per cent
of the volume of all forestry in key producer tropical countries and 15-30 per cent globally.



Meanwhile, the economic value of global illegal logging, including processing, is estimated to be
worth between US $30 and US $100 billion, or 10-30 per cent of global wood trade.”? Not only
isthe U.S. one of the world’s leading producers of products like wood flooring and hardwood
plywood, but it is also one of the largest consumers.®

The mere presence of illegally procured wood in the international marketplace affects the
competitiveness of legitimate U.S. producers. The United States' GDP of timber-related
manufacturing was valued at $77 billion in 2009.* According to a 2004 report, illegal logging
depresses U.S. prices by about 2-4% which translates to about $1 billion in annual lossesto the
U.S. market from lower prices and reduced market share.® Evidence presented in the Bengis case
revealed that illegal operations are ableto sell larger quantities of goods at lower prices than their
legitimate competitors.® Thisillegal advantage in turn adversely affects competitors business
and customer relations. Meanwhile, overharvesting activities serioudly affect the worldwide and
U.S. market’s supply. Asaresult, any reduction in market price in the short-term due to the
influx of illegal goodsis short-lived, and prices will increase in the long-term as supply is
depleted due to unsustainable practices. By reducing the amount of illegally harvested wood and
other plant products in the international marketplace, the Lacey Act benefits U.S. companies and
consumers. By reducing the demand for illegal and unsustainably harvested goods, the Act also
helps to protect the global supply of natural resources upon which American consumers depend.

The Lacey Act aso helps reduce corruption and promote the rule of law in foreign countries,
which in turn helpsto level the playing field for U.S. companies and enhances our national
security. Thereisaclose link between corruption and natural resources crime. In his Satement
for the Record on the 2012 Worldwide Threat Assessment of the US Intelligence Community, the
Director of National Intelligence included “environmental crime” in the list of waysin which
transnational organized crime threatens U.S. national interests:

[llicit trade in wildlife, timber, and marine resources constitutes a
multi-billion dollar industry annually, endangers the environment,

2 UNEP and INTERPOL, Green Carbon, Black Trade: Illegal Logging, Tax Fraud and
Laundering in the World's Tropical Forests (2012), available at
http://www.unep.org/pdf/RRAlogging_english_scr.pdf.

3 USITC, Wood Flooring and Hardwood Plywood: Competitive Conditions Affecting the
U.S Industries at 1-1 (Aug. 2008), available at
http://www.usitc.gov/publications/332/pub4032.pdf.

4 U.S. Census Bureau, Satistical Abstract of the United Sates at 563 (2012) (Table 883),
available at http://www.census.gov/compendia/statab/2012edition.html.

®  Seneca Creek Associates, LLC and Wood Resources International, LLC, “ Illegal” Logging
and Global Wood Markets: The Competitive Impacts on the U.S. Wood Products Industry at ES-
2, 26 (Nov. 2004), available at http://www.illegal-logging.info/uploads/afandpa.pdf; Pervaze A.
Sheikh, Cong. Research Serv., R42119, The Lacey Act: Compliance Issues Related to Importing
Plants and Plant Products 12 (2012), available at http://www.fas.org/sgp/crs/misc/R42119.paf.

®  Government’s Memorandum of Law in Opposition to Defendants’ Joint Motion for a
Departure from the Applicable Sentencing Guidelines Range at 15-17, United Statesv. Bengis,
No. 1:03-cr-00308-LAK (S.D.N.Y. May 26, 2004).



and threatens to disrupt the rule of law in important countries
around the world. These criminal activities are often part of larger
illicit trade networks linking disparate actors—from government
and military personnel to members of insurgent groups and
transnational organized crime organizations.”

The U.N. Office on Drugs and Crime' s report, Illegal Logging in Indonesia: The Link Between
Forest Crime and Corruption, notes:

Illegal logging [in Indonesia] relies on corruption to stay in
business. It depends on the complicity of officials throughout the
entire production chain from forest to port, including forest
rangers, local government, transport authorities, police and
customs. Organized criminal groups are involved in transporting
illegal timber, as well as endangered species, out of the country
and across multiple borders.. . .

Environmental crime, such asthisillegal logging in Indonesia, is
becoming increasingly organized and transnational in nature and
can be seen, just as drug and firearm trafficking, as one of the most
significant areas of transborder criminal activity, threatening to
disrupt societies and hinder sustainable development.®

Corruption related to environmental crimes presents athreat to the United States’ interests
generally, and to U.S. companies specifically. By providing an enforcement tool for federal
prosecutors on the one hand and encouraging the creation of compliance programs that help
identify issues in the supply chain on the other, the Lacey Act helpsto reduce the specter of
corruption, and ultimately fosters an environment favorabl e to legitimate American businesses.

Protect Victims of Environmental Crimes

Penalties under the Lacey Act protect victims by deterring the theft of fish, wildlife, and plants
and plant products. Moreover, just as property laws protect owners' rights by requiring the
return of stolen art or an autographed baseball stolen from your home, the Lacey Act protects the
rights of victims of illegal harvesting and trade, whether such victims arein the U.S. or abroad.

" Satement for the Record on the Worldwide Threat Assessment of the US Intelligence
Community, Before the S. Select Comm. On Intelligence, 113th Cong. 5-6 (2013) (statement of
James R. Clapper, Director of National Intelligence, available at
http://www.intelligence.senate.gov/130312/clapper.pdf. The Statement also noted that
“[t]ransnationa organized crime (TOC) networks erode good governance, cripple the rule of law
through corruption, hinder economic competitiveness, steal vast amounts of money, and traffic
millions of people around the globe.” 1d. at 5.

8 U.N. Office on Drugs and Crime, Illegal Logging in Indonesia: The Link Between Forest
Crime and Corruption (2010), available at
http://www.unodc.org/unodc/en/frontpage/2010/June/illegall ogging-in-indonesi a-the-link-
between-forest-crime-and-corruption.html.



The Lacey Act helps ensure that victims of Lacey Act crimes receive compensation. |f someone
snuck onto my land in Irving, Texas, cut down my trees, and then sold them to an unwitting
buyer in Oklahoma, | would want my trees back, even if the gentleman in Oklahoma had
purchased the timber innocently. The Lacey Act provides a mechanism by which | could get my
trees back and the trespassing thieves could be prosecuted. When coupled with a charge of
conspiracy under Title 18, the Lacey Act supports compensation to victimsin the form of
restitution under 18 U.S.C. 88 3663 & 3663A. The Bengis case illustrates this point. The Court
of Appealsruled in that case that South Africa should be awarded restitution as compensation for
the lobster stolen as part of the scheme. By protecting the property rights of victims of
environmental crimes, the Lacey Act provides justice to victims and deters future criminal
activity. | will discuss this aspect of the Lacey Act further below in connection with the
discussion of the “innocent owner” defense.

Responses to Concerns

| am aware of a number of concerns that have been voiced about the Lacey Act, many of which
appeared in the various changes that were proposed last year in the Retailers and Entertainers
Lacey Implementation and Enforcement Fairness Act. The RELIEF Act, among other things,
would have altered the Lacey Act’ s forfeiture provision to include an “innocent owner” defense,
removed or limited some of the Act’s provisions for plants and plant products imported before
2008, narrowed the categories of foreign laws that trigger violations and modified the declaration
requirements. | am sympathetic to the challenges that legitimate businesses, particularly small
companies, face in complying with the Lacey Act, especialy when they are operating in foreign
countries with unfamiliar legal systems. | expect that some of the same concerns may be raised
in this hearing, so | would like to focus on some of these proposals in my testimony today.

Forfeiture and the Proposed “ I nnocent Owner” Defense

According to press reports, following the well-publicized seizures of wood at Gibson Guitar’s
facilities, acommon complaint was that Gibson’s wood was seized and held even though Gibson
purportedly had not “had its day in court to defend itself,”® and that Gibson was the victim of an
abuse of governmental power. However, as my co-authors and | explained in an article
published in Bloomberg BNA’s Daily Environment Report, if you look at the law and what
happened in the Gibson proceedings, it becomes clear that Gibson in fact did haveitsday in
court, exactly as contemplated in the law.™® In addition, based on the facts that emerged, Gibson

®  TinaKorbe, Video: The Great Gibson Guitar Raid . . . Months later, still no charges, Hot
Air (Feb. 23, 2012, 3:40 PM), http://hotair.com/archives/2012/02/23/video-the-great-gibson-
guitar-raid-months-later-still-no-charges/; see also John Roberts, Gibson Guitar Case Drags On
With No Sgn of Criminal Charges, FoxNews.com (Apr. 12, 2012),
http://www.foxnews.com/us/2012/04/12/gibson-guitar-case-drags-on-with-no-sign-criminal -
charged.

19 Marcus A. Asner, Maxwell C. Preston and Katherine E. Ghilain, Gibson Guitar, Forfeiture,
and the Lacey Act Strike a Dissonant Chord, Bloomberg BNA’s Daily Environment Report (also
published in the Daily Report for Executives, White Collar Crime Report, and the International
Environment Reporter) (Sept. 4, 2012), available at

http://www.arnol dporter.com/resources/documents/Arnol d& PorterL L P.BloombergBNA%27sDa
ilyEnvironmentReport_090412.pdf.



had illegally imported highly protected wood, ignoring the results of their own due diligence, and
the actions taken by the government in response were reasonable.** Gibson is therefore a prime
example of the proper functioning of the Lacey Act. The Gibson case aside, however, amore
fundamental point is that adding an innocent owner defense to the Lacey Act would be
inconsistent with widely-used federal forfeiture procedures, would undermine the deterrent effect
of the provisions, and potentially would defeat the fundamental property rights of the victims of
environmental crimes. If such an amendment were to be enacted, those in possession of stolen
wood would have unique rights to keep that wood despite the illegality of its procurement, which
is fundamentally at odds with the law that applies across the board in other stolen property
contexts.

Seizure and Forfeiture Under the Lacey Act

It iswell settled that the federal government may seize property upon a showing of probable
cause that the property isillegal. The processis straightforward. Someone who believes that her
property has been wrongfully seized may file amotion in federal court asking the court to review
the evidence and determine whether the property is contraband or should be returned.*? Even if
that person does not pursue the return of the seized property in this manner, the government
generally must follow aformal forfeiture processin order to keep it. Goods seized pursuant to
the Lacey Act may fall into one of two categories of contraband. Those involving violations of
procedural requirements, such asfailing to obtain proper permits, are considered “ derivative
contraband.” On the other hand, those for which possession or exportation is banned are
considered “contraband per se.”** For example, a country like Madagascar bans the harvest of
ebony and the export of any ebony products in unfinished form except when the supplier has
specia authorization from the government. In that situation, unfinished Malagasy ebony seized
from someone in the United States who imported that ebony from a supplier who did not have
that specia authorization is contraband per se.

The forfeiture procedures that apply to goods seized under the Lacey Act are the same Civil
Asset Forfeiture Reform Act (CAFRA) procedures that govern forfeiture actions under awide
variety of laws.** The government must provide notice and an opportunity for a hearing at which
the forfeiture may be contested. If the party failsto timely respond, the property is deemed
administratively forfeited. If the party electsto file aclaim within the 60-day period, the

1 Criminal Enforcement Agreement Between U.S. Dep't of Justice and Gibson Guitar Corp.
(July 27, 2012), available at
http://www.fws.gov/home/feature/2012/USvGibsonGuitarA greement. pdf.

12 Specifically, the person seeking the return of their property may file amotion in federal
court pursuant to Rule 41(g) of the Federal Rules of Criminal Procedure. See United Satesv.
144,744 Pounds of Blue King Crab, 410 F.3d 1131 (9th Cir. 2005) (holding that goods seized
under the Lacey Act are contraband).

13 See Helton v. Hunt, 330 F.3d 242, 247 (4th Cir. 2003) (citing One 1958 Plymouth Sedan v.
Pennsylvania, 380 U.S. 693, 699-700 (1965), and quoting Cooper v. City of Greenwood, 904
F.2d 302, 305 (5th Cir. 1990); see also Conservation Force v. Salazar, 677 F. Supp. 2d 1203,
1210-11(N.D. Cal. 2009).

14 18U.SC.A.8§983.



government must commence judicia forfeiture proceedings, during which the party may present
evidence and argue that the property should be returned.”® The government must demonstrate by
a preponderance of the evidence that the property is subject to forfeiture,'® and that the
government had probable cause to believe that the property was subject to forfeiture in the first
place.’” These procedures were followed in Gibson, and normal forfeiture proceedings in federal
court were ongoing when the Criminal Enforcement Agreement was reached.

In addition to thisjudicia avenue of challenge, the law provides an administrative appeal process
whereby a party can appeal directly to the agency that seized the goods, seeking remission or
mitigation of forfeiture.®® Under the Fish and Wildlife Service’sregulations, for example, a
party may file a petition seeking remission or mitigation of administrative forfeiture with
Solicitor of the Department of Interior.™ If the Solicitor finds that there are sufficient
“mitigating circumstances,” the Solicitor may remit or mitigate the forfeiture upon reasonable
terms and conditions.® Asaresult, not every contested seizure will require the involvement of
federal courts.

Innocent Owner Defense

Some have suggested including an “innocent owner” defense to forfeiture. Proponents have
argued that companies that unknowingly possessillegally harvested wood should be able to
obtain the return of that illegal wood (regardiess of itslegality) because they were unaware,
despite exercising due care, that the wood wasillegal. While | am sympathetic to the truly
innocent owner in such a situation and recognize that some importers could face forfeiture under
difficult circumstances, | am also sympathetic to crime victims. | am concerned that such a
defense would not only undermine the effectiveness of the Lacey Act, but it also would be
inconsistent with basic U.S. property principles.

My concern isthat providing an innocent owner defense for the purchaser or importer of illegal
goods and allowing the “innocent owner” to keep what is not lawfully hers not only decreases
companies’ incentives to ensure that their goods are legal, but it also deprives lawful owners of
their right to have their property returned. If athief steals my autographed baseball and sellsit to
an innocent collector who has no idea that it was stolen, that does not change the fact that it is
still my baseball and | have aright to get it back. Theillega intervening activity does not
extinguish my property right in the baseball. We naturally feel sorry for the collector, of course,
who was duped into buying the baseball from the thief, but that does not mean he should get to
keep my baseball; instead, his recourseisto seek compensation from the thief and make sure that
he has avalid supplier next time. The same concept applies to goods imported in ways that

1> See18U.S.C.A. §938(a)(3), (a)(4)(A) (contemplating claims pursuant to Supplemental
Rules); Fed. R. Civ. P. Supplemental Rule G(5).

® See 18 U.S.C.A. §983(c)(1).
17 Se19U.S.CA.§1615.

8 See 16 U.S.C.A. § 3374(h).
¥ B50C.F.R. §12.24.

2 50 C.F.R. § 12.24(f).



violate the Lacey Act. Theindividuals, states, or countries whose resources have been illegally
obtained have aright to the return of their property or to monetary compensation for property
that waslost. Theintervening illegal activity does not extinguish those property rights,
regardless of who knew what along the way. It isthe importer’s responsibility to know its
suppliers and put measures in place to ensure that its goods are legal. Just as alegitimate art
gallery requires evidence of provenance before purchasing paintings or artifacts, or a seller of
name-brand shoes needs comfort that it is not buying counterfeits, companies that are dealing in
goods covered by the Lacey Act are responsible for knowing their supply chains and, if
appropriate, demanding contractual warranties to protect themselves.

The strong incentive in the Lacey Act to use due care is causing this positive shift in the
marketplace. Introduction of an innocent owner provision would have the opposite effect of
encouraging companies to know as little as possible about their supply chains. In addition, basic
property rights are fundamental to the law of our country. Any proposed changes to the Lacey
Act must be consistent with these longstanding legal principles. Aninnocent owner defense that
deprives the rightful owner of his or her property clearly is not.

Indeed, if the committee were inclined to consider any changes to the Lacey Act, | think it would
make most sense to strengthen the Act’s protections of victims and property rights, by making it
easier for victims to recover for Lacey Act violations. One simple ideawould be to expand the
list of crimes covered by the federa restitution statutes, 18 U.S.C. 88 3663 & 3663A, so that it
explicitly would cover the Lacey Act. That fix would help facilitate the return of stolen articles
to their rightful owner in cases where the evidence establishes a substantive Lacey Act violation,
but fails to support a charge under Title 18 (for example, where the defendant acted alone and
therefore did not violate the federal conspiracy statute, 18 U.S.C. 8 371). Congress also could
support the rights of crime victims further by creating a rebuttable presumption that, once articles
have been shown to violate the Lacey Act and are forfeitable, such articles will be deemed to be
the property of the state or country of origin, absent a showing of superior title. The state or
country where the fish, wildlife, plant or plant product wasillegally taken would be deemed a
“victim” entitled to restitution.

Plants and Plant Products | mported Before 2008

Some have expressed concern that the Lacey Act might cover plants and plant products that were
harvested before the Lacey Act was amended in 2008, noting that innocent owners of antique
musical instruments or furniture technically face exposure under the Lacey Act. | am
sympathetic to such concerns. Of course, as | explained above, truly innocent owners of pre-
2008 plants or plant products cannot be prosecuted under the Lacey Act. Helpfully, the U.S.

Fish and Wildlife Service further has clarified that “individual consumers and musicians are not
the focus of any U.S. Fish and Wildlife Service law enforcement investigations pertaining to the
Lacey Act, and have no need for concern about confiscation of their instruments by the U.S. Fish
and Wildlife Service.”** More fundamentally, however, as with the “innocent owner” proposal

2L U.S. Fish & Wildlife Service, Where We Stand: The Lacey Act and our Law Enforcement
Work (Sept. 22, 2011) (available at http://www.fws.gov/news/blog/index.cfm/2011/9/22/Where-
We-Stand-The-Lacey-A ct-and-our-L aw-Enforcement-Work).
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discussed above, | am concerned about how any change addressed to pre-2008 articles would
sguare with our general obligation under the U.S. legal system to protect the rights of property
owners. | am equally concerned that any such change would have the unintended effect of
excusing illegal activity and perpetuating the presence of illegal goods in the market, al to the
detriment of American interests. For example, it would be hard to be sympathetic to someone
who knowingly imported wood that was illegally harvested from a World Heritage Site in 2007
who now wants to profit from its sale. Moreover, because of difficulties in dating wood,
constructing a“pre-2008” exception could inadvertently help criminals launder wood that in fact
was harvested and imported after 2008, because defendants could demand that the United States
affirmatively prove in acrimina case that the wood is harvested or imported after 2008.
Accordingly, while | understand why these issues have been raised, | again urge the committee
to be cautious in proposing any such change to the Lacey Act.

Scope of Foreign Laws

Some have expressed concern over the scope of foreign laws that could trigger a Lacey Act
violation. Again, | believe that much of the anxiety about the scope of foreign laws is misplaced.
The categories of foreign laws at issue in the Lacey Act are set out clearly in the Act. Legitimate
companies in awide variety of industries routinely must navigate local and foreign laws.
Seafood companies complying with the Lacey Act have been navigating foreign laws for
decades. Moreover, the fact that a particular foreign law may be ambiguous, unclear or difficult
to discern, bears on the due care analysis and may suggest that a company did not knowingly
import illegal goods (which iswhat happened with some of the wood at issue in Gibson). More
fundamentally, however, in my experience, legitimate businesses take seriously their obligations
to comply with local and foreign laws. They ask adequate questions and, to gain comfort with
their compliance with U.S. law, they track their due diligence in such away that they can
demonstrate their good faith if questions arise later. In this respect, businesses that work with
foreign suppliers are in the best position to ask the relevant questions and require that their
suppliers make sure the goods are legal.

Declaration Requirement

Finally, some concerns have been raised that the declaration requirement is burdensome and
creates a collection of paper that serves no purpose. The declaration requirement is one of the
key elements of the 2008 Amendments because it forces importers to examine their supply
chains, ask questions, and obtain information to ensure that everything islegal. Whileit has
been reported that there currently is a backlog in processing some of the declarations filed by
paper means, approximately 80% of the declarations are filed and processed successfully by
electronic means. More fundamentally, the declarations provide information that protects
innocent companies and helpsin the investigation and prosecution of criminal organizations.
Indeed, the defendants’ paper trail in Bengis provided crucia evidence leading to the dismantling
of the criminal scheme.

The declaration requirement is requiring companies to ask new questions and gather new

information about the plants and plant products they have been using for years. Thiscan bea
difficult and slow process, which iswhy APHIS has been working with industries to phasein
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enforcement and providing resources to help companies understand and comply with the
declaration requirement.?* In addition to setting up awebsite dedicated to Lacey Act compliance
and resources, APHIS has issued guidance to address potential difficulties in identifying the
genus and species of certain categories of plants and plant products. For example, the guidance
includes a provision stating that items manufactured prior to the 2008 Amendments for which,
despite the exercise of due care, it isimpossible to identify certain information, the importer may
identify the genus as “Special” and the species as “ PreAmendment.”?® APHIS has also stated
that it does not require a declaration for most personal shipments or for musical instruments
transported for performances.?*

To further ease compliance with the declaration requirement and improve enforcement
capabilities, APHIS requires funding that will allow it to streamline the process so that
submitting the declarations and accessing the information in real timeis more efficient for
industry and the agencies alike. Already with the limited funding APHIS received for the first
time last year, it soon will be piloting a web-based interface designed to offer aviable alternative
to submission of the 20% of declarations that are still being filed by paper means.

Fully funding APHIS, the Fish and Wildlife Service, and other key agencies so they can
effectively implement and enforce the Lacey Act will ensure that it isless burdensome to
companies and that it achieves the goals of curbing illegal trade as envisioned in the law.

Conclusion

The Lacey Act provides an important tool that helps enforcement officias fight crime,
corruption, and the theft of plants and plant products for the benefit of American interests. |
have advised companies in various industries on Lacey Act compliance, including clientsin the
paper industry, book publishing, and the cosmetic industry, and | am cognizant of the challenges
faced by serious law abiding American companies that are trying to do the right thing. Still, the
fact that compliance is challenging does not mean that we should ignore our supply chains. We
owe it to our country, our legitimate businesses, and American consumersto get thisright. We
especialy oweit to our children and grandchildren who will be facing worldwide shortagesin
natural resources and greater environmental degradation if we fail to invest the time and energy
to make sure we protect our forests, fish and wildlife from the threat of illegal harvesting.

Thank you again for inviting me to appear today. | would be happy to answer any questions.

2. See Elinor Colbourn and Thomas W. Swegle, The Lacey Act Amendments of 2008: Curbing
International Trafficking in Illegal Timber, STO36 ALI-ABA 365, 373-77 (Apr. 26, 2012).

2 APHIS, Lacey Act Plant and Plant Product Declaration Special Use Designations (Sept. 19,
2012), available at http://www.aphis.usda.gov/plant_health/lacey act/downl cads/|acey-act-
SUD.pdf.

24 APHIS, Lacey Act Amendment: Complete List of Questions and Answers (Feb. 16, 2012),
available at http://www.aphis.usda.gov/plant_health/lacey act/downloads/fag.pdf.
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