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How To Defend Air Pollution Torts After Bell V. Cheswick
--By Jonathan S. Martel, Michael D. Daneker and Thomas A. Glazer, Arnold & Porter LLP

Law360, New York (September 27, 2013, 12:04 PM ET) -- On Aug. 20, the United States Court of Appeals
for the Third Circuit caught many off guard by reversing a district court’s dismissal of state law tort
claims against a coal-fired generating station in Springdale, Pa.[1] In Bell v. Cheswick Generating Station,
the court of appeals held that the federal Clean Air Act does not preempt tort claims filed under the
common law of Pennsylvania, the state in which the source is located.

The court’s reasoning closely followed the U.S. Supreme Court’s longstanding analysis of preemption
under the analogous provisions of the Clean Water Act. Although likely to invite more litigation, there is
no reason to believe this decision will dramatically open the “floodgates” to a vast number of new state
tort claims.

Nevertheless, regulated entities should be prepared to defend themselves against these types of claims.
This defense should draw on the lessons learned from other environmental tort cases and should
emphasize the significance of Clean Air Act compliance to a favorable merits determination, even if it is
not dispositive as a matter of federal preemption.

In Bell, a class of 1,500 individuals living within 1 mile of an emitting facility filed common law nuisance,
negligence and trespass claims against the facility’s owner, GenOn Power Midwest LP. Class members
complained of noxious odors and particulates emanating from the plant.

The United States District Court for the Middle District of Pennsylvania granted a motion to dismiss on
the grounds that the plaintiffs’ tort claims “impermissibly encroach[ed] on and interfere[d] with [the
statutory] regulatory scheme” and were thus preempted by the Clean Air Act.[2] In reversing, the court
of appeals relied heavily on the Supreme Court’s decision in International Paper Co. v. Ouellette.[3]

In Ouellette, the Supreme Court held that the Clean Water Act’s savings clause preserves the right of
claimants to file suit under the laws of the “source state” — the state of the emitting facility. In Bell, the
Third Circuit compared the Clean Water Act and the Clean Air Act, found no material difference between
their savings clauses and preemptive reach and thus held that Ouellette controlled the outcome: The
Clean Air Act does not preempt claims brought under the common law of the source state.

GenOn Power and the Utility Air Regulatory Group as amicus argued to the court that allowing the case
“to move forward would open the proverbial floodgates to nuisance claims against sources in full
compliance with federal and state air pollution control permits and regulations, creating a patchwork of
inconsistent standards across the country that would compromise Congress’s carefully constructed
cooperative federalism framework.”[4] But the court of appeals explained that Ouellette rejected these
same arguments in the Clean Water Act context.[5]
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It also is worth noting that certain tort claims are preempted under the Clean Air Act. Specifically, Title II
of the Clean Air Act regulates mobile sources (cars, trucks, engines and the like), and it contains a much
broader preemption provision, which blocks state adoption or enforcement of any “standards relating to
the control of emissions” from new motor vehicles or engines.[6]

Courts have readily concluded that this express preemption provision bars state common law claims
concerning mobile source emissions.[7] Ultimately, the Clean Air Act’s express contemplation of higher
source-state standards — the act as “a floor, not a ceiling” — and the “relatively predictable” burden of
complying with a single state’s common law persuaded the Third Circuit that exposing stationary source
emitters (as distinct from mobile sources) to tort actions, regulatory compliance notwithstanding, was
not an unreasonable burden.[8]

Legal Defenses after Bell
Bell may not “open the floodgates,” but it is a reminder that permit compliance may not always be a
perfect safe harbor from a tort suit. Fortunately, firms have a variety of other legal defenses to fall back
on in this area besides federal preemption.

Although the Clean Air Act may not preempt source state tort claims, analogous state statutes often
block such claims. Of course, the clearest cases are those involving statutes that expressly abrogate
common law remedies. But such express “preemption” is not always necessary.

For example, a Pennsylvania appeals court held that the state’s Solid Waste Management Act prevented
a township from filing a nuisance claim to enjoin a power station from transporting fly ash through a
residential area “because of the existence of an exclusive statutory remedy.”[9] The statute did not
expressly abrogate traditional nuisance claims, but the court nonetheless thought it dispositive that the
act specifically empowered the secretary of health to file suits in equity, while remaining silent on the
rights of other potential claimants.

Admittedly, such cases may be the exception — state courts are often hesitant to deny common law
remedies absent a clear statutory directive to that effect.[10] But air pollution is typically the subject of
extensive state regulation — in accordance with federal Clean Air Act directives and otherwise — and
so, the circumstances and arguments should be evaluated case by case.

Two recent developments may create more room to argue that state environmental statutes have
supplanted common law remedies. First, in American Electric Power Co. (AEP) v. Connecticut, the
Supreme Court held that the Clean Air Act “displaced” the federal common law of nuisance.[11] The
court reasoned that because Congress, through the Clean Air Act, had already provided a way to
regulate greenhouse gas emissions through the act, any need for “law-making by federal courts
disappears.”[12]

Litigants should consider arguing for the existence of a parallel doctrine in the states. If the federal Clean
Air Act displaces federal common law nuisance, perhaps a state air pollution law can displace state
common law nuisance. State courts have not yet embraced this theory.
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AEP’s displacement rationale was specific to federal common law, for which the authority has always
been more precarious than for state common law.[13] For example, one North Carolina court rejected
an attempt to analogize federal displacement theory in this way, explaining that “the presumption as to
the abrogation of common law in this state by an enactment of the [state legislature] is substantially
different.”[14]

The argument may, however, warrant renewed attention given the spread of so-called “no more
stringent” laws, which limit, or in some cases, prohibit, the ability of state environmental agencies to
adopt standards any tougher than those required by federal law. More than two dozen states now have
such statutes in effect.[15]

In light of these laws, the Supreme Court’s displacement theories may carry greater force. To be sure,
these laws are generally aimed at state agency regulation rather than common law courts. Nevertheless,
courts may question why state legislatures would have prohibited state agencies from adopting tougher
rules administratively if they thought that the courts were empowered to impose the same “more
stringent” obligations.

Of course, it is also conceivable that in the future, legislatures could frame “no more stringent” laws
more broadly to encompass common law tort claims imposing any obligations beyond compliance with
federal law.

The Role of Compliance after Bell
It is also important to remember, even after Bell, the role that compliance with state and federal
regulation plays in defending against tort claims. Even if a court does not accept that regulatory
compliance can serve as the basis for dismissal on preemption grounds, it remains powerful evidence of
due care.

It is black-letter law that courts may adopt as the standard of due care the requirements of a statutory
or administrative regulation when that regulation’s purpose is to protect against the kind of injury
alleged in tort.[16] Thus, in cases like Bell, where the alleged injuries are the kinds normally associated
with air pollution — health impacts resulting from exposure to particulates, etc. — compliance with
state and federal air pollution controls will often be enough to prevail on the merits.

Of course, the converse is also a concern: Plaintiffs may argue that noncompliance demonstrates a lack
of due care.[17] Therefore, as a practical matter, emitters should always strive to remain in compliance
with federal regulations.

Even when compliance with the Clean Air Act is an insufficient defense per se, defendants can still argue
that it is particularly strong evidence of due care. The act includes many regulatory programs requiring
periodic re-evaluation of state-of-the-art emissions control technology and of ambient standards and
emissions standards.[18]

These rereview provisions quickly add up. For example, in 2011, the U.S. Environmental Protection
Agency took nearly 200 regulatory actions pursuant to the Clean Air Act.[19] If an emitter tracks and
adheres to those regulations, compliance may be a more powerful defensive fact than, for example,
evidence that an allegedly negligent driver was adhering to the speed limit.
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Further, the EPA and state regulatory analyses of regulatory, health and risk issues are typically part of
extensive records for permitting and rulemaking, and a company’s familiarity with those discussions as
applied to their facilities could further support a demonstration of due care.

Regulated entities should not shy away from engaging in this kind of due care analysis. Some may be
tempted to argue instead that emissions may pose some inherent risks, and zero emissions is an
impossible goal. Indeed, that is the entire point of the Clean Air Act: to create a workable balance
between the economic costs of pollution-control technology and the human health and environmental
benefits of reducing facility emissions.

But defendants should approach this point carefully: Plaintiffs have argued that if the harm associated
with an activity is both severe and unavoidable, even with due care, the courts should classify it as
“abnormally dangerous” and impose strict liability.[20] Emitters should avoid unintentionally lending
credence to this argument.

Further tempering the potential for a flood of new lawsuits are recent Supreme Court decisions making
mass tort class actions like Bell increasingly difficult to sustain. In a 2011 case, Wal-Mart v. Dukes,[21]
and a 2013 case, Comcast Corp. v. Behrend,[22] the court decertified plaintiffs’ classes on commonality
grounds because questions particular to each individual claimant would “inevitably overwhelm
questions common to the class.”[23]

Though neither decision occurred in an environmental context, these decisions likely pose an obstacle to
certifying classes predicated on air pollution torts. For example, the Louisiana Supreme Court cited
Dukes extensively in a decision to decertify a class seeking tort damages against a wood treatment
facility for releasing “a significant amount of hazardous and toxic chemicals ... into the environment,
including the air, soil, and water, of the communities in which plaintiffs reside.”[24]

The court reasoned that the causation issues — including the existence of alternate sources of pollution
— needed to be determined with respect to individual plaintiffs because they were too complex to
render uniform class wide determinations.[25]

Ironically then, the argument that generally applicable EPA air emissions standards are insufficiently
protective in an individual case may tend to support the conclusion that such cases as inappropriate for
a class action. These sorts of arguments may become increasingly important to make after Bell.

Conclusion
The Bell decision was significant, and emitters should take note that they may be more vulnerable to
state law tort claims than they might previously have anticipated. But it is easy to overstate its
importance — there is no reason to believe that it marks the start of a new era of crippling vulnerability
to tort suits.

In the future, emitters and their counsel may consider arguments that state legislators have already
taken steps to abrogate common law remedies through state law “preemption” or “displacement.”
Failing that, there are other more established defenses to fall back upon.
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This article discusses two examples. Regulatory compliance has long been a powerful defense against
allegations of negligence and may be a particularly fertile defense in light of the extent and frequent
updating of air pollution control permits and regulations.

And the Supreme Court has recently made it much more difficult to certify classes comprised of
plaintiffs suffering the kinds of highly individualized injuries normally associated with mass
environmental torts.

--By Jonathan S. Martel, Michael D. Daneker and Thomas A. Glazer, Arnold & Porter LLP
Jonathan Martel and Michael Daneker are partners, and Thomas Glazer is an associate in the firm's
Washington, D.C., office.
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