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Arnold & Porter LLP, Counsel BB A} | Zi&AH
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PN R

A 2 UetolA] AHA &juidA = it TAo] 4 SR AE & 4 o
g glol-2 ZAAMY utag ol digh AEA o] elgdAd of Fof oigt

AubA =90]9} TlEo], 2o St=FA Yol slojxe &sie 3ui7bA] v
7= & 5 AEe 2 O =97t oS &l X sl

nj2o] AWl A, 1890 A& Mol AL wjRE FAAH Sukgie] et
38| (treble damages action) 740 ZASIRALE? o] ZF& 23 ZeolEy A4x? =
A=, 25 ALsA vl AR 3 & GFtA HEloh 22y nlsoA=
3Hf4 AE o] 24 ofio] Thet GBo] glE AL ofth YR, A 20079 W=
A3} 37914 3] (Antitrust Modernization Commission)”7} &3 B 314 (Report
and Recommendations) ZH|3H4 Fofl 7|&E FA3]ollA], a4 7H7g0] T AlHiH &
g ohslal 9k FlekdE Al 1 Yrke FEE Uksich?

BaojH ul Y ske sulla A=l diste 7hds] Adwsta, @A =oj=a
o|HES AT} 23 ul= AR HRERHE AR T UARESOA 24

N

o
2
Sl

I
Al ST QI ohe A ARMEE thee], ghate] A sl AlE Eoubgel w
7t 4 Q= shyint

1) “Any person who shall be injured in his business or propertjr by any other person or corporation by reason of anything forbidden
or declared to be unlawful by this act, may sue therefor in any circuit court of the United States in the district in which the
defendant resides or is found, without respect to the amount in controversy, and shall recover three fold the damages by him
sustained, and the costs of suit, including a reasonable attorney's fee.” Sec. 7 of the original Sherman Act (1890) (emphasis
added), Available at http://www.ourdocuments, gov/doc, php?doc=51&page=transcript.

2) “Except as provided in subsection (b) of this section, any person who shall be injured in his business or property by reason of
anything forbidden in the antitrust laws may sue therefor in any district court of the United States in the district in which the
defendant resides or is found or has an agent, without respect to the amount in controversy, and shall recover threefold the
damages by him sustained, and the cost of suit, including a reasonable attorney’s fee,” 15 USC §15(a), available at http://www,
law, cornell, edu/uscode/text/15/15.

3) Before the Antitrust Modernization Commission, Private Damage Remedies: Treble Damages, Fee Shifting, Prejudgment Interest,
Abbott B, Lipsky, Jr., available athttp://govinfo. library, unt,edu/ame/commission_hearings/pdf/Lipsky. pdf.
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nj= A PALESOA S 2% 97 ‘1L_:', e olE { A4zl met Aoz Ap4lo) |
-8 wsfe] suiE wiAEA =t &, Yat A R HIR st 42 J—]"SHC’""]
AXET 7o) w2 upakelo] AAEH R MR SojubA =, wjAlgolt WAL Rk
of) wha} eyt PEpR| R} gt ? 3] st A=l e BAHL @ AYY sy
o2 vrx|5}7] ¢35t AR (deterrence) @ AR Yukxto] T3t ¥ (punishment) @
A SrsIE @7 9 olele] gr(disgorgement) @ AN WA A% 7
A=) o3 2435 vfAH(full compensation to victims) ® FAH A W (private
enforcement) 2] Aislo]c} ? |

@) 9 35 o

o3l M= HES S5t 38 &siuide ool ALdEs oele] Hes FAs)
g, 7B Ao ARE AL UEAE FANE g g Aol Bit HE
(ACPERA; Antitrust Crirhinal Penalty Enhancement and Reform Act)o]t}.® 2004
' L=1 3HAZ Q) Wo 2 A= ACPERAE, 7|9E9 AF214lil(leniency application)
g Aelste 237 AR H 0, 20104 SJ3of oJ3te] 20201474 FEIES 109%F
17to]l A=t} ACPERAE WP (ER) AANA & & glzo] FAMZ gl 3
o] 23 AT, ARIAAL T2 FAPHZA 2ag FubEo R FAsly] 3t Atad
o] WA= G351 °“jr»7) I WERIF, "= YRR AHATE 3 Hart LIV EN S
Ao M AT Zofl 2ES F2E AFIRS Wi 36 LT AN Y (oint and
several liability)ol A tﬂzﬂﬂ a1, Z}7] mjole]] A% AA) 5 M(single damages
based on its own sales)oll that BiaFAlTe 2|7 Ec}®

" 4) Antitrust Law Developments (7" ed.), (Jonathan I. Gleklen et al, eds., ABA Section of Antitrust Law) (2012),, p. 776.

5) Id.; Antitrust Modernization Commission, Report and Recommendatlons (2007), p. 246.

6) Pub, L. No, 108~237, 118 Stat. 665 (codified as 15 U.S,C. §1); ©] /9= The National Cooperative Research and Production Act &}
oA ZQE WA 719Joint Ventures)¥ EEA A7) HE(Standards Development Organizations); 23] The Export Trading Company
Acto| A $ERH3)XHExport trading companies)7t €% EAE W 248 3l'-r7ﬂ =, AR uragsle] oiste] 3u-&afuiate] AYS
A g1 AA) 78| (single damages)el] Tt wiAFR ARE AA F

7) ACPERAS] HAPE &) dsids "k (FRAE) 20124 11959 Z(*rl= 7373‘@—4 F8 ol | FARAV) S F=3)e)

8) Antitrust Criminal Penalty Enhancement and Reform Act of 2004, Pub. L. No, 108-237, §213(a), 118 Stat, 665, 666 (codified as
amended at 15 U.S.C, §1). .
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38 SaujataSe Ay dtollAls TR (direct purchaser)oll SJsiARE A7]
g 2 9}, oi7|A AP A SRR A A8 R A o
Se wre At AuAS TaiE A Bt Z, /HEEEe] A9 Syl 7hadt 8
AaEE 2 BAL st Alge] AgTEztels, 1 AP TEAREE S50 B
g gt o= 78 e RH(indirect purchaser)7} ®th, o] F 7Hd 3w 2]

A5 AT QIArt EAE £ty 24 Ao, vs dYtigae] Hanover

E oso gt

Shoe'®$} Mlinois Brick™ #2-& B3] A= it

Hanover Shoe AFA-L, Al A=xPA2] Hanover Shoe?t AMAZZ|AE T
3}= United Shoe MachineryS A2 24 9k A} 3l (treble damages
action)2 A|7]gt Zolt}. Hanover Shoew United Shoe Machinery7} A1&A| =27 A
= g - duist=gl QoA AR YEIPAE Bt AEAR7|A Ade] =%t
(monopolization)& H&t¢ 3L, 12 ¢3¢ Hanover Shoe7t WshE AUTHIL 375t
ot olo] thste] United Shoe Machinery: HHE % 3R, B2 53 U

l

tha Sxjehe Al EA] Hanover Shoel AHAlEo] Q1e wag A g
2H]RFEo]7] A Hpass—on)3ta7] W] A& Esto] WS W ot F
sttt o] o] Tistel mlE AHFHYS Hanover Shoert 92 e (A1eA]

z7) Ao et B A&T Bl8)E 2l A ArpstEr @X|=tE, United Shoe
Machinery2] 2¥a¢]7} ¢13slald Hanover Shoe?] ol&°] © W3t& Aolzhe= H
L o]4]¢] oix|7} ¢itiH, Hanover Shoe7} 713 ma A7 7o 23 ®ol(Pass—
on defense)= ©]8 ¢itha BAISHLt, ©]X¥ Hanover Shoe 2 5314, nj= &
ap o] AW WAkhSo| A o1l WolZ 38 HDefensive Pass—on) F4& &
& §A = -

Illinois Brick AFAS)|A:, Hanover Shoe2] oia 3|
o2 A7|(Offensive Use of Pass—on Argument)& 5= §l

o
ATt Yawo] AR} 7009 /el ALAHRIBEL EIYE EF ARYASZ 4

17} 24g Anrt 327
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E B2 gt 7Eggto 2 15y, delo] Fek AYE R

9) 24HZA ° HajAsto] B Y& B 201349 195 (AR S 2 (T A F2 o|ge: WALRET) A WEIste] A&ttt
10) Hanover Shoe, Inc. v. United Show Machinery Corp., 392 U.S. 481 (1968). :
11) Ilinois Brick Co. v. Illinois, 431 U.S. 720 (1977).
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2 7Y © =2 7HEE AEE 5= 8ol glolthes Aotk 38 E 222 )
ZAA7} A#ste] H2FAF AdAE(F G W) ANA BulstRA T, ol Al s AR
of Fuj=E et &3-S AT dEjo] FoF (PRI BECHTHADL: AEL 7
UL o SAF(HEE)Y] gF=2 AAUENA EF8E EZ0] Z(incorporate)=o] Y
AT, o] f PO Qlsle] AAFE EE BEo] ByH slzdsR] YuE
AZ A7t Ao 42 3ttt tiH Y2 Hanover Shoe?] Wol& maf) 27} 7 o]
17t g% Yelwo] o) AR Wehdst 2= AT 4 gickn BAJs}siTt, o] 2
2 o|% 7 AHindirect purchaser)= "= YoM ZAH s = <Ish
& dadE AT = Je A (standing) S AASHA H ok o2 ste] 7k
2= 29 ‘dEeo] B8 #HZ]H(Illinois Brick repealer statute)S A3 = (W
i) ZA okt AR lureole] et aEiAAES FTE 5 A =AU ®
0|2 AWM= o]F ‘Illinois Brick®] ZHITuR} Lujalis = A4 (Illinois

Brick indirect purchaser bar) olgtal B-Ec}
2. WIIe} =2

2002 m= o3+ WHEAY Avst 21993 W (Antitrust Modernization
Commission Act)& A|I7Fste], =9 FAHe] Adiste "oyt Qlex], 28k
olw gt olspEo] g ojof 3l=xX|, I AAE ook B AlgSo) tist AL - A
B2 9o ojs)s Mgkt Yt 12919 Yo TR R A
Ao, stelFol 24z 494 Attt $1¥sE 2007d] ® 1A (Report and
Recommendation)& A|&dt= A2 FA= =, AL3)7F o299 o) = 3} 7}
A7} Bi= 3Hlld =Gt HE Y3 o] 4o Q= AL ol A|qt, nj=
S AE7FEY A FEist EuAE B3t u)= Y9 Sula Az tjst 2
7He3l & 5= Sl 71371 A3 = Sl

sl 32 A=ol gt o2 FF Fo A A AL I ZHAl7|H,

12) Nllinois Brick ¥ #2] F(i) § shta AejzYol 28 & £ ot A :xo} 28] A 7+Eto|EY (Cartwright Statute)e]
Illinois Brick #|x| 23kt #igk Fafioll disiAle (ARAAE) #1632 F, “vl=2 AU 129} A3 802-g A=xsla)

13) oAt Ak A Yol A MR 2 QI A4 THE ur] 93 F2 3224 (Injunctive relief suit)S A7)8 4 gl
Minois Brick®] g7z} &afujitad SR B76kal, AA2E HTAER el cusidass F7skm g} o
22 AE ey 253 B8 W(Supplemental jurisdiction)& o|83te] Ay 8o FAAELAEE A7|511, 2 slo)A) 2% 7sal &8
iAMAS-S oA FAll Al7Igte 2N 7153 Aot
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e A=t WA Ape] Y= AhAY(joint and several liability) T FH=HH
TAA Sl A By A (right of Contribqtion)-‘ﬂ A= 7ol Basite oA
A5t |

ul= YellA 3ufd At FRASALE, A =g Id=E 541713 a7 714
S 52 Soie AAY AT Aldste] HEA7IRN o4, 12| 36 &afa
Aolebal FAAA] TI TAL] kol whet AlhEE AA| SFH hu] Wi 27
3 4 QEES Sk oAE0] AAEIYTEY AUs)E gul4 A=) 571X B2V w)
ol AAE GES AHENS o, AR A=E IH=E E5X71= Aol 7MY eHgst
e 282 WHth |

7tAGE 5o TS A Ao dalMT e A=E FASkA= 94
2, §% 52 2J; 717 AEEHIL A(detect)st7] o1H7] w2l 3l T F3H
AAEt A= g e dAS] Aol AT, Z1dAFeIY 2AE WA (oint
venture) A¥ T I ZAAI7F B&s| =Y FFol thsii= A& Hiid(single
damages) 5°| EFFsictal 5k 93l= o] ojFe] dF Elgsie] Helg <l
FHAE, 7HAEE 5ol 47 $HFSE B £ gls RRIE WX 59 FHE F
& = Qe F& ol ARSIAch® E3 A fukege] Autel] A3 3ufa 4
o] Hgol giste] ALkl ‘?-}Xﬂ(overdeterremce)E Eoto] o] F15h= FAAEFZ
o] B&o] @A B s ke ol digte, $UFE ATEE B3t owst
Zo] uljaxof g whet 1‘*0414‘%‘1(per se illegal)F-F-0]3L, w3t o] =) A
(rule of reason)ol Wt B4 = ojoF & A FEsh= A2 o2 Aol kK
o} E3 3ufd L] Ag-S ARt ol FAYE ANHAE AAstE s BHol &
HEA B 5 I3 AFHsEA, 1 odAx ARsHTE”

A St AR o] SHA £33] FAH 0191‘3?— MRAH, BAER O 2 245

£ 39 ) B2 AU FIUE RAT S ek 2 A= Qe
S 2 SRS AN ST AT T SFARTE, Ss] A

A FE 59 AU AAE Fojol A} AU oIS B 4 ATk B

14) Antitrust Modernization Commission, Report and Recommendations (2007), pp. 245—247; see Treble Damages and Antitrust
Deterrence: A Dialogue, Prof, Herbert J. Hovenkamp and Prof. Louis B. Schwartz, 18 Antitrust L. & Econ. Rev. 67 (1986), 19864
o] AR PAAR] EHYPZ T4l Suld A5S AR ALE AEIAE 242 WY, T2 B8 4o WaE XF aYE &4
71T 89Tk

15) Report and Recommendations, at p. 246,

16) Id.

17) 1d,




SR 2y =Ml

g & 2% 9le Zolth o]AL Tate] RE 7|z ALEHR| ge AR E&53)
o oA LA ws] et} 25 AeHet gloid BF 7 ks A=
7 rie Ao maig i oS Tesith olHe Aske wEY o 3u) L3S 3
oF Bh= 7S = 1/39) ZuEET Qo= AAH R AT 5 Uk BE o]50] AR
T W AAES T HPeAE AN 2L TR ), © ol B AANE T
S1AIE] B (incentive)7t ZAIHA A Bk, o 7|7t ALER G SAFA=E @
A 77} okl o Mo 7HR 2 e ARt E, uld A=R st At A -
A HEnT &A SR gtk P AR, JYsi sla ARE IfE E44
S5, 71QSo)A AR Reros zesis AvHYAEe BRyTA R4S 2

He WekE s

ol

3. g& o=

(1) G2 (Joint and Several Liability) |

)=o) 4 7+AwSHprice—fixing) o1t Y&ETHbid rigging) 5 1= YA}t FE S
o AAHL Yutst A9, o] FYASoNA AHALE AA . A A (Joint and
several liability)o]t 8t mamol|Al Ai7} thekst wnEAA G2 Lo 52
AL AA e 5 e Aot} &, o7 7|go] FRdt] 7HEAE AR FF
sttt 1 F ohe] 71440l sharstgia dxjets, gol & 8 F A Z1delA 7t
Ag3to 2 Qe vla|e) ARE FTY 4 rke elch o] A= FHA| AA] B
oulagolz} R Zuksly]| 07| el wlg] HAs] HRt o} A|(deterrence)el
() 2xe =31 gic} oj3t dtiFqe] 7IdES & A2 23X 5 e A2,
nj=o] AAHIAE T /IEAE F 7 FEel Het HA) IF0] AL wHeL
thx stejela, UHAl B AEAElA e RESES 872 5 §7) 2ol

2) 223 7dRight ‘of Contribution)
A olul RISl gt BEETA 34 Bl viE AN oEt A=k A
A 2xe desiEn ot oF 71ge] et HaiE WAARAT & 71ge] BE

18) See Robert H. Lande, Are Antitrust “Treble” Damages Really Single Damages?, 54 Ohio St. L.J. 115 (1993),
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FA9E B, 179 HE VIHES Apol Bk g 75k
AR Aoz SPE HE (settled laW)OltP ot 47 =317} 34)

2aatol A ol to(settlement) 2 A5 bR X9l 79, Y3 SolA &2

olZe e umEo] Resjof s 3ul] Ssfjuiddsol A ALlEA A, o] Be=E
o nnEL Yol mjoe] 3ujE ujasof sk AFelA, RE A&sde 2
2 AAEs ol Adnt AojE 4 gl7] W) TE S| §a Au|AA] 48t 1
aEo] Beddjol & A= A 7411 ] Hrt

vtz o] st HolA YUsE, A& QV“‘?JXHEQ} —v*%L%‘:rL?_-J BAE dil &
o AYAA F3t e = éﬁ_‘:‘r—’ le‘llo} Act = guja 240 A7 _)]\_%\_%

gko] AlR|(merits) 2R Aol glo], Wik ATNY So= g Ak HHel =
Hom PolT A4S nFRE RS 4 ol g H Al AshAl Boke Aol Ol
5t AR WA Sistel, AU MIrt GOIE @ A9 1 Bn <l wAs
Dejerze] Bake A1e] A4FTAc AT & =S 57, TSN e HuE
Aolols BRATAL AHIIES vl AREL AP AL FUSIALY olT
2412 6] Wold AR E obd] 84S} 7] Fatw AT, mle] whExy
Hof MBAIEL Be By o]t 998)e] 7o) Fketa ok Az

I, AJAFY

oln] W] WA 32 AESF AWl 93 G nlFelAE chakat oldo] EA)s)
3, o gholA AFshEE] B A=l Tt AHLE FHEe] Aok WA Be
o) @ 3H4 AEE oAl HeaFo] AMBEI WE WA=} Q)] Yk &
so] gate] H3 R w3y} o Aol AT 4 Yk 227} ok ARANE A

19) Report and Recommendations, p, 253. 99487} £8% Alvelet: ohgat 2ot A, B, Cete 374 ﬁl*}ﬂ 7EGEE 3 Aol st &
TEo]A 19 g9 e FRsHE 4258 AVISAT, A 8,000 2l ﬁ«lsz_ Bo} Ok AWE B3ted WiikE =S W] & 4
22 SRR E AS] ARHEG-EE 50%, BY ARIREE 30%, C AFHR-EL 20%2 7PEET 3uld AR st wile €1
7} 2345 19 2l &3] 3w & 3‘& 2 S wAsiFolor gtk o] Aol amu A= sl Ax 8,000% Z e Eelstelr] e

o] Be} C= 39 g FollA 8,000%t %Eia Al 29 2,0009 2] AL AP Ak &, Y3 5L B CF A FollA
ol Hmo)AalE 29] 2,0009 2 87 4 gon, 1 ARL WA AT Fof &3t 2L BQ} C 29 2,0007 Zajof disto]
ErEjAle] @ 3 To| BT Q7% 4 gick. Ze szt 2AF A2 AL sl 39 Zeiel & i Fold A AERE 3l
Fahe 50%RHES) A, & 19 5,000 @2 8,000% %EH ooz $2E Ao oh. 23T Holgls 19 5,000% 23 ddd
o] 3o Y7t AHSH= TR BY} G o= BN ujAEE & QAR £% Bt O AW AFERE FE3hs WEA A8 - B
Coll thate] 20% Z 6,000% &=, CE Bel diste] 30% &, 9, ooonF 29 - 2937E £ 9k AE /A He Rl
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M S =S AJEtT gAIR o2 =stadl YJoiA TR 5 gl olF 9w
2] oFe BakgEo] 9e & ot oY AR HEEL, AEA iyt A=S A
AFHL Qs e UetE o) AEsg S8 A7k olsiste, ghe] AR oA Al
o)1 FRH R U uf 11 HIE 233 5= IS Zolth, FeJe) AAFIE A
U4 9t gzoA) §elshd eXA) = 3] Sleiis, 2ulE AR =4
Bl ol 1 APTA ] YANE BAgE 2L Tad Folh WA st
Ao FAHo)T AHEA =¢lo= A% 71Pe) Bt Frhet AU 240 Fj=
z|oFate] 3R] A ojlze AAstete] 71gSe] AARHA AdE Ay

T e 715 UHEEs 2 AlEG S8 g Aol
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