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(Sherman Act Section 2, Monopolization)

Arnold & Porter LLP, HHS AL | Pete Levitas(Partnef), Z2AKCounsel)

1. k] =

o] A (Sherman Act)?] A2Z(Section 2)Y= AARE E&3Hmonopolization)
AU =A43slEE A= (attempt to monopolize) & Sh= P E Byo 2 A} ?
HIEA] & oAkl PAt7E B e gt Al (Section 1)} IR A= B, A2x+=
T2 AGArete] FRE S3A By opll EPYR T ¢to] 73t

gho] |G AW A2ZRE WAL AT AHE Dot ok S AFRES
Ql 714 9:]7@01]/\11: 15t ol EAIZE Sl Eol, AIFgellA AEiA <l 1%
£ FsH He 05 E AV E 5= 7] W2l ol gk MEE o|si7 Basi

AA 4 71957 Qe AL AR =r]o] nlFo A BF AEo| I $YH X
91E ShrsiA) B 43k, S2i0] BAkEs nekel o] Auy A229] FAlelt
3 obz) AARHE L $Xo] EESA BE TUrIAC} A= AES] ST B
A ASe] el 75, ARl AN HAC] SIS 719 GE gelelel
BAT A 712 x| EHe A97H AR 5 AT Y1) PRl TR
%

] 7187} ‘f'o*ﬁ‘HElil Re W B2 22 o e A BT PR A A2zon,
2o ME AHH A2z 712 WES AHEIL, A Z|dEeolA AuTt Fet
AR Fo] H=AE A a7 siE. |

1) 15 U S.C. §2. “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons,
to monopohze any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a
felony- -+

2) is-°ﬂ*1 = £33} A= (attempt to monopolize) R THe £33 monopolization)S] B¢ el 238& ket 5435} A=) Bigh 4= Ex530)
oiet 2o FASHAIR, E48HS siele FA1A 2% (specific intent to monopolize)2t EFE7} 017012 43 7H5/d(dangerous probability of
success)o] ZeErhs A= 9] Zjo)7} 9lct, See, e.g., Spectrum Sports v, McQuillan, 506 U.S. 447, 456 (1993),
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I. 582 AH vs. 543}

=22 2|90 22 A(being a monopolist)T} E& S (monopolization)gh= A

faAehA sk, 209 Whel Actols B Solel 533 HA e=k A
uls A Sl SRS TER Ao, 13 dEAe S¥H X9l ©
£ & the 7MedoloFdE BAE SA ]-‘C— JejRlon WEA] 2EE ojo Firh
Hg B3 sck?

%7 W&o @3] =2 (monopoly power)E 7FAAL Uth= AR Sk
A2z 1] BA-3 FA et HES] FEgdidel HA gttt EE A2z 543t
FAAE |A S8 7RI = Aol FAES, v A2z A& 719h9]
A2z A XS = viEld PAE FFgo A 514 Ao L=2AY =3
97 - A3l TiE Ao] YFER] gh=thA, ©ed] S-S 7HX AL loks A
= A2xE Y¥etA] g=the oo = Oq‘ﬂhiﬂ He2 vty olgl= 8ol
o glolAl, A AR MR B % AE, FHold AR,
Ax}FR] £ 5o AAE oA AFolut WA ou|shH, ol S A2
FAgAre] ot kAL stieh. A2z FAIdde] Hs ek Fde qEHo=
g gEaty gAsH=t] ol 8EE Ao Tatth? =, EFPK7L WiEEAA] of
o] T3t Teto] A2 B AFAES 2 AR oI

durz o2 wjeld Poleke AL AL AFsls AL 2uisitt, E3E AAT 7]

sl2 AAAlERE uesh WS wjEa B9 Bl Eaj 1 olft WA RN

DA} BEAES WEY 71318 A, AFelA S8A $ixe] Qe 714 3
st 71312 9t Y97t wietdolatn A=) giEoltt, T2y ded] BARNA
Bolojo] 714 st Avte 2= AWy A2xo] iyt AY=EA ettt dEY=
AR AAE AsstAY BAA g e 7]'5‘}-}5 Yo7t HiE A229] fRael
AoITh.? Sl lA R MAE A2z SNt RS WolEsl| a rlEes Buas
AgHA el Wrale 2 AHRo] AFEPEAE gt 137 i “}ok S 7t
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3) Verizon Communications v, Law Offices of Curtis V. Trinko, LLP,; 540 U.S, 398, 407 (2004) (“The mere possession of monopoly power,
and the concomitant charging of monopoly prices, is not only not unlawful; it is an iroportant element of the free—market system. The
opportunity to charge monopoly prices?at least for a short period?is what attracts ‘business acumen’ in the first place; it induces the
risk taking that produces innovation and economic growth.”). )

4) United States v. Grinnell Corp., 384 U.S. 563, 570—71 (1966) (“the willful acquisition or maintenance of - power as distinguished
from growth or development as a consequence of a superior product, business acumen, or historic accident.”).

5) See, e.g, United States v. Microsoft Corp., 253 F.3d 34, 58 (D.C, Cir. 2001).
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AAHERAR o]olg 915t WasitiAY 1 9)9) Ayt Al 2EE Syl 9
stol Yl Zlojekw, Wee] 1 WL A2xg PN HETIE B Sl 3

&
AATA Seinh AAEAA ZWL vlw - Briste] wekeiet”

d

533 FA9) 72 ol @ A4

o Ay A2z stollA Bxste} THEst o] HYloA WolE X, Ao
tharo] Hi o] ST AaF AT FEAGIA ERTEL X k= o
WA ZE|ojot et P |

AW A2z stoldel EgeYolals AL A BT AL WAY &
5l-S Wehed], o]AL AFAZAY THHEAE S3to] $3E 5= o AWFANE
AZ 7S SASGE AL AL A ARH At ZET Ty o)
200 AFEAS Frthe A AMA HA) g3 7|9EE oA AHA ¢
o= m5ly) BB, thiie] M2z AHAc)A HEL HFAC A& Bae
A Bt 2HEA FolA 7P BT 283 F 71K a4k ARESeT AR YA
He £ 2 gk ARRgAHel AR A AdRprt 7HEe gEvEE e A
GRS o] Aol AYstAU, Al olu] JYsiE BAAAATT AFEREL
2l Ao| ojFAL Brbsat A8l 2 ARt ARG} Bstel, odut
o2 WAL 70% oo AFELES 7L Y A MY 7T Qs A
Z=3ic}, whok AR AR ] B Aot v a2k AREe-& 70%
583t Z)Aol gk, AH ARG e 2 EPYL Aets
2 B 2L gth B3 AREGE 50~70% Alo]2] A= Weuit) 3
= 2 o} AgEREo] B Aoeks AUl &

2 A He] 2= ofFA] oA AT 4 ot v, AR
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6) Asben Skiing Co. v. Aspen Highlands Skiing Corp,, 472 U.S, 585, 605 (1985).

7) 72T S A1z Yutaieiol= g2, i A2z JURHEL BN Her se illegal) 02 HFEA] o=t}

8) Zr= 2ol dFsIgEo], SHE} Aze] AL EHHE el THE o=t EHIE olF 5 U= A4F Aol FEE ok gtk

9) AR AREIL Au|A] Ak} B8 Tajxlo]ARt F4EE Ao ohe}, 7FHEEAES 7T e THiRlelARE A-LH, AR $x)e)
Q= Atz gofjRte)A| L=l ‘monopoly’@hs &0 A, FolAlAE ‘monopsony(FUiAEE) Bl 8017 AMSd), FoljRiE A o) A
= Ea1yo] v)sle] E3HR) @A, vhre] iRt digmy) Lufz} shubg 5 AR ARolA S8 TR 5= Qi :

10) A ARYAYL] 2, E5H 52 0|83t 2ho| A (licensing) A3t BAT ATl Sl ¢F AN B85 7Hed BoF B &27)0f gojst A2 R

A7t R 7EE B9 5 E 5 Uk
1) See, e.g., Bailey v. Allgas, Inc,, 284 F.3d 1237, 1250 (11th Cir. 2002).
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ERHE vlRs BE ARFANEL, 250 7o} ofHet 27 ShllH AT R
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V. A2x EAst A A 22 BAA HE HAS

=07 QIR B A, AU A2z seld BAZEE 4 s WAS Fof

%
A HE=e Pg GAsAE et 2t
1, QpEt7} 2

oket7HA (predatory pricing) 0@ @717k FARAARE AASL A71d <
A 7)7] Yoo, 7HEE AA F20) Ut o]stR Wko] A PYE wetth P o]
3t VAL WAL ol fE T W0 FRYALEO] T ol S AEAI A
AR Bt HH, 5 AN ErgE Zade] YXE o)&sto] AT ZHEE
oS 2 &F 4= Qs 3ol RAHY] giRoitt, 18y vl=t At A H
sl 0], R ARALE AR A Bobd 4= lojopgt Ap4lo] Axm APAR] &
;e B 5 1, qreF I AlFo] AFEhA] BIthH W& o= It &M}

sul dEe B mat e 4 Ik 297] BhRe) ereviEos st Huy A2

19) See, e.g., Handicomp, Inc. v. U.S. Golf Ass'n, 2000 WL 426245, at *3—4 (3d Cir, 2000); Image Technical Servs, v. Eastman Kodak Co.,
125 F.3d 1195, 1208 (9th Cir, 1997). (“A § 2 plaintiff ----- must establish more than just market share.”), v

13) United States v, Colgate & Co., 250 U.S. 300, 307 (1919) (“In the absence of any purpose to create or maintain a monopoly, the [Sherman)]
act does not restrict the long recognized right of trader or manufacturer engaged in an entirely private business, freely to exercise his
own independent discretion as to parties with whom he will deal.”) (emphasis added). :

14) 253 F 3d at 79 [citing 3 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law § 650, at 69 (1996)].

15) Cargill, Inc. v. Montfort of Colo., Inc., 479 U.S, 104, 117 (1986).
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Z WYE ASS] HlAE, 9iE it 7HEE 97t ofskE A2 E
2 AAT 9AT] 238 283 3)EBE 4 9= 7154 (dangerous probability of
recoupment)©] Y= Hx A QZ3of gt

2. 2=

104

A A A (refusal to deal)S AFAENZ Y2]ofl Y= AFIATY, A4l ZBAPARet A
 StAThe olff= AvlAh T2 S AHE % 5}1_ 73-%-ofl ¥rAggitt, United
States v. Dentsply™® AFzo] o] 2§t W91 thE BlEAQ) Al % Stitolch Dentsply
AL oA QIFXoFAIO A AujE x]of U= Zﬂfé/\Vh 58 S5 dAE0
AR Y] Kot BFoIX| BIHEE sH= E0hA P H3t Ao] BA} =Yt 45
HALE0| BAALE] AFX|oLE FFE -, Dentsply= 55 A=A A4 AFA]
oFE o olA} WuljstA] FIIES 31T Dentsply2l o|2dt TF Aol elgictd H
SAR=0] thekgt AlRALS] )IFR|oLE Fadte AEE WHE o= AN 4l
Agt, ozt A& stof A F-5LAI7t Dentsplyet thE ARARE Sl shrt A9
gjof sh= Aol ASHA = Uch, Dentsply®] APEAE1E X9 tZof] A ES -5
AASo] AAEWNS AesteE ZES FAH NFEE AT 5 ¢lgl, 2a5o
2 o] AL Dentsply’} ZIHE Y XE RIS B2 FcH™ o] ARdoA
A2, o] FRo| ulF HAAAEE &3] HA oA WA= FRAAT, 4AH A2
=3 %”4‘%‘}6‘} ot gHEstath MY BE olfof thisted, “ol= gt Aol A2z 9
ARE 7ElE Ae HAEE 43 viA|(total foreclosure)7t obeEh, A|EE] that
o] H FYrt AR GG AZeA AFeAY ool BARE M- st=rt = &
Al&eh ™ E3F HYL o] e TFAML BT AAEAA FgAdo] gitkE HoflA
= wbgA o)k #Eshict

(T IN o

16) Brooke Group v. Brown & Williamson Tobacco Corp., 509 U.S, 209, 224 (1993), ol 4=2&29] Y7} o|&le] 717-& AAGE u EAI7F 5=
ko] =, ofF EAE]R] g2 Eolo]7] Hiof *P°}§§--’i‘i dart ek,

17) o} 7|1%& %‘5/\]9'17]7} JH3) ofET 11 ol 71E S Bl P gutr o g AAYo] Aesle gelelr] vioth nlE e &
e £31817] Y5to] 7128 B3l Aojordz AR Aozt artz] BHstArt. Matsushita Elec, Indus, Co. v. Zenith Radio Corp., 475
U.S. 574, 594 (1986). 1% 7] WBe| H|F 7}AIsL=2 QIsted AAYA} HeiE FEA ke /1A dAEoR §18Hrka Bis 7o) g,

18) 399 F.3d 181 (3d Cir, 2005). '
19) Id, at 185,

20) Id. at 189—-90,

21) 1d, at 191,

22) 1d. at 196,
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3. HHE}Z=ZAE 72

Bjet2 AR A (exclusive dealing) P42 FiA7L Shte] SHFARRE EE AlE
o \:11:1 zﬂ ?—UHO]—Ei [IFF= HRa]o)c} o] vkl ]IH]IHE ﬁzgz:x]:gl?_:]
2% QAR AN ARG AW = 917) ] AFIT Lol As)

7 AR 9 F shtolth, YvbH o2 WisRARAN Ak B Aol AEH

e AAsHe Aol S AR <lste] WAl A BAZEHEP ojua Ro] 4
T g2l A % A2 FYA B AL 44 e dolth, T B

o

T

Aol A 40% B2 1 ol4to] viAETHA MY A2z Yutgel g 5= qlokn
Bl A7 (RS @1 et ? o] o= wetRAR A Q] A= o gL a4
So| mEojof gt} dl2 E9, wiety FAo] 7HA = AAE ouh, EAI7F 5e

<

Aeke] A &7|7F — B2 Aer|zto] A3 AAAIGHYe] & Ao 2 ddE T — a8
TRt Qe 741 e w78 4 QUER] R, IR 22 1 Aok AEE A
Q1] opym Ztao] ofst AQIX|, 1T W3t ANSHE AASAA SHSo| Lol

ol o] BE AEL oL F=o HAAIZL L A-foll A2xE A=A o
HE o] wdsted oA, I AAo G uAA dh
2 HYe wiers] Ar Ak oA B4E] 2HCE ST e B¢
Colgh 9% 278 A H9 @A) =l 48 A(oyalty discounts)E @7 $15}
o] Yot AT vetRARANAR HHE B S}, AEG-Ll e g9l
o|u} ZH|o) E(rebate)e} & 24489l FA o] Sol7t 9 AeFo] ujetd A3}
ANHo R AA =] Q= B¢, ol AlokE 4d A J vjetz A A Ak s 7

1

l

T} 20 Wole 22 o3t FASo] ojwWat wietd FeRS 7|X|H, grht S I
a7} 2&5H 2 AYFSo] Aoz 1 HHE‘rZ—'l = AAES e BA
ZA B ERE A2 58o] Hert 5L ARt 13 HYL w1 AAIEH= BAY

27079 2750 A= Tt

23) Tampa Flectric Co, v, Nashville Coal Co., 365 U.S, 320, 328 (1961).

24) For example, the court in Microsoft relied on a “40% standard drawn from the case law” to analyze exclusive dealing claims. 253 F.3d
at 70,

95) AEkH o2 YA Fu oAt ANE sHA HE ATHE T4 4389 (volume discount)2 AR A SH71 YA &= Wejo|ct,

96) ZF Meritor, LLC v, Eaton Corp., 696 F.3d 254, 275 (3d Cir, 2012) »( Tndeed, contracts in which discounts are linked to purchase -+
targets are frequently challenged as de facto exclusive dealing arrangements, - .7, cert.denied, 1338, Ct.2025(U.S. 2013).
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=28 2% 2|2 E

248010 T2 FHIE E 5 = o] WEY 71472 (bundled pricing)°lt. ©]
o] shele 4aFstol(volume discount)Th B]aHA] Holxut, & A& b )

o7k ik, olzigt Aol olsh AR BEAL, ke ABE B AZSA e
AT AR A9E BHHQ AL T 5 gdekedl Aok 26 Pl &
= shxle] REo] I AEAA Hel e E23t 714 "els F7eo] glrkn BAE,
"asl BE S DetAS ¥ MEY bundling/& Foto] FHHL

AN 719e) AEL FHG 7F54ol §7] ol wale wE
so] of%) maket B AAISHA FIhT ik, L shtel SR DL gt

I

o™ 1=~ f83
3} AAAL) ol A 2HES FHACR WREr) o, e HE
selow glste] shzo] Yot olalz B kA g & WE 7HEEe o
Aozg gutslx) FEThLE BASYTH? o] Roke] Bl ofd §EH0|7] HEe]

Aords BAY Best et

V. = 71dES AT

2t 224] W7k gk 71 g Eo] ol Ak 718 Bake mEolth B 7|dEel Y
zaje] RelH AT/ LB AP AR, TSI oA HF AN HF7)
o] To EA AHEO| giste] m|=T EUME AARHA fx]of LatglAY 2331
Q. 1Eet ARl B4F oz wehe Ao, HiE AR A= 4 opx|1
AR = AR} A AEo|t}, 583 EF AFAZANA 2 ARHEFES oI5
3t 7] UhE WslE T1E9 At AW B2 £FE £ G AT B g
71 0|3 S Zr=ojolgt 3tttk =] AAY NS Abd e WASH] Y5t 7P

| 2 p Al HAEgo|d A Z& T (compliance program)& 2331
At Aot X LENA n=F AR T&E 7 EH LR APle A2 E80H, Al
AollA EAA Qe Y= 7IGEL dutF oz, Ay A2xo =43} X9 BHs)

of, Ba) PolN] AT FAH WIS AT 2L olshE 2T ARG Fsop

o

(DA

*

27) Compare LePage’s Inc. v, 3M Co,, 324 F.3d 141 (3d Cir. 2003) (en banc), with Cascade Health Solutions v. PeaceHealth, 515 ¥.3d 883,
892, 903 (9th Cir, 2008); see also Brooke Group, 509 U.S. at 224,

106



B

K HHY F2=x, =F35E S

F Ao, |
ol iFslRol, AuY ALEt g o s FASA g Juie) BYrlag

(hardcore cartel) P = ], A2R oA 9 E43} FA]of 243 FAHAEL &

O

ool ohly] TR AT G o4 S /AT W Ao 518 5= Yk B
£ o] W ofwdt AP o] YOW A2EE T ] ARtk Ae

ojulshs 2L ook Aol ol AR olojoREt atsl, A2ze] FAY
oA Holutr] 913t Talolol s ok Wk, E3t 1 892 lste] LAisH AYEAA
Q1 selo] Wb A Sishele) vlmol A 28 Aokt S}, A2ze] ZAR} AdollA]
= #9 A8 (balancing test)o] T HEZ AMGE]] BB, §1 7| ASE AIIH B
& Ve 3 2 "%}, a8n 23S YelA ® @7go] 1 AASAH ol8-5o fst
of BA2 Hesta BAT Bast ok 2AR 25T0lA BAR A= P9 dis}
of, 2 WYt YUYW vhE T A Ho] 7|2E T REH B4 2ASET 4L o}
7] ZEstol® RUx|x] g, |

SEre B, R USS AU A2EE vh2A] olste 2 Wo) Bats daje

P,L 30 12

SiA AFEE FEE 8 StollA AT 4 lrkes A= aFsjof dith = 7]
=2, B2 A7l BRRol 7149EEsE AAIS Aldtshe ATe® sfste 9t
= w3tk a8 Rj2Re] A9oH B 2 Eo], ARXHE AlIRte] WE Als
ARE AEA Aol Adstee 7193 AL S8k FL7EEY EFol AgE

= AL A AL 58 A=A 742]7} e AAIBHL, o ARIEE A= &
£ 5= ook & Blott, olg} o] A2 AARMA AFIREEYE obat 18X
X2 o BAAECIAE dedel e ﬁ”‘* o2, R 7IdEol ol Hist] HL o
SHE 7HR] AL MR QIRE ofHEE AR AEfiof & Aol I o 7Y E
o ¥4 el dsiMe dHsHA e = e A= AT 5 WS H}%E}
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