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Trump Faces Obstacles in Plans to Rollback
Environmental Regulations

Reversal of Obama’s climate change commitments isn’t likely to happen quickily.

BY LESTER SOTSKY AND ANDY WANG

hirty-six years ago, a conserva-

tive “change agent” marched into

Washington promising to “get the
government off the backs” of industry
and the American people.

Those who practiced environ-
mental law during the Reagan years
remember well how that played
out. Yes, the U.S. Environmental
Protection Agency’s budget was
slashed by 22 percent under Anne
M. Gorsuch [Burford], President
Ronald Reagan’s EPA administrator.
But membership in the Sierra Club,
one of many litigious environmen-
tal groups, exploded in the Reagan
years from 80,000 to 500,000. And
the budgets of the ten largest envi-
ronmental activist groups doubled.

Now President Donald Trump and
EPA administrator Scott Pruitt pro-
claim their determination to rollback
“excessive” EPA regulation, reverse
President Barack Obama’s climate
change commitments and get EPA
“off the backs” of industry. What is
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most likely to result from their efforts
to move the country in an entirely
new direction?

If history is a guide, their aspira-
tions face formidable impediments.
“The System’s” inertial resistance
on the one hand, and its intrac-
table self-propulsion on the other,
inherently retard the pace and reach
of any major reversals in federal
regulation.

IHISNIZaYY "W 09310

The diversity of stakeholders and
multiplicity of fora baked deep into
the fabric of national environmental
policy almost guarantee that radical
transformation of the EPA and envi-
ronmental policy is not going to hap-
pen fast, if ever.

Looking back at the Reagan years,
one is reminded, by illustration, that
the most complex, far-reaching and
perhaps most burdensome of all
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federal environmental programs—the
EPA’s “cradle to grave regulation of

rm

‘hazardous waste’”—was promulgat-
ed during Reagan’s first term.

Long-standing and newer regula-
tions certainly can be changed, but
doing so takes time and resources.
Rescinding or amending current
regulations requires going through
the cumbersome notice and com-
ment process dictated by the
Administrative Procedure Act, which
typically takes well over a year in
noncontroversial cases.

Opponents can and will file com-
ments that the EPA must address
and overcome on credible grounds.
Its final action to replace or rescind
existing regulations will be subject to
judicial review, generally before the
U.S. Court of Appeals for the D.C.
Circuit, currently comprised of seven
Democratic appointees and four
Republican appointees.

Environmental nongovernmental
organizations (ENGOs) challenging
Trump initiatives can thus expect a
reasonable probability of drawing a
receptive panel.

Panel compositions aside, to suc-
cessfully defend each “deconstruc-
tion” (a new term put into use by
White House chief strategist Steve
Bannon) of existing regulations,
the Trump-Pruitt administration
will need to assemble a supportive
administrative record. That takes
time and the president’s modus ope-
randi to date plainly eschews the
deliberative process (e.g., the hasty,
original “immigration ban”).

ENGOs have successfully chal-
lenged EPA regulations issued under
every administration, and they have
wasted no time taking on Trump’s
initiatives.

The Natural Resources Defense
Council has already sued the govern-
ment over its attempt to delay des-
ignating the rusty patched bumble
bee an endangered species. And the
resurrection of the Dakota Pipeline,
efforts to unwind sweeping Obama
climate change initiatives, and other
promised reversals are certain to
draw ENGO litigation firepower. We
can also expect ENGOs to: enlist the
courts to force the EPA to regulate
where Pruitt wishes the EPA to step
down; and employ “citizen suits” to
enforce compliance with environ-
mental laws and permits when the
government does not.

Individual states are also sure to
advance “pro-environmental” agen-
das. The California Senate just
unveiled an “anti-Trump package” of
environmental bills, which, if enact-
ed, would, inter alia, “prohibit state
or local agencies from amending or
revising their rules and regulations
.. to be less stringent than the base-
line [i.e., current federal standards].”
Other states with Democratic attor-
neys general may follow California’s
lead and be more aggressive in issu-
ing environmental regulations, as
New York’s Attorney General Eric
Schneiderman and other AGs have
publicly stated.

Last, but certainly not least, we
expect the plaintiffs” bar to be more

active, suing where the federal gov-
ernment once regulated. Most fed-
eral environmental laws provide for
attorney fees upon some level of liti-
gation success. The prospect of dimin-
ished enforcement under the Trump
administration would seemingly yield
attractive toxic tort opportunities for
the plaintiffs” bar.

Environmental regulation is not
dead nor will it easily be slammed
into reverse. While the author-
ity wielded by Trump and Pruitt is
considerable, our body politic and
legal system recognize and empower
judges, ENGOs, the states and private
plaintiffs too. None of them have yet
promised to reverse the tide of greater
and more restrictive rules intended to
protect the environment and public
health.

In prognosticating what Trump and
Pruitt may accomplish, we express
no value judgment about the merits
of changing the direction of environ-
mental regulation and enforcement.
We merely anticipate how the new
administration’s promised actions will
precipitate opposing reactions that
will create considerable blockages in
the gears of change.

Lester Sotsky is
a partner at Arnold
¢ Porter Kaye
Scholer and former

head of the firm's environmental practice. He
has handled numerous EPA judicial review,
government enforcement and toxic tort litiga-
tions. Andy Wang is an associate at the firm.

Reprinted with permission from the March 6, 2017 edition of THE NATIONAL LAW JOURNAL © 2017 ALM Media Properties, LLC. All rights reserved. Further duplication without permission is prohibited.
For information, contact 877-257-3382, reprints@alm.com or visit www.almreprints.com. #005-03-17-08


www.imreprints.com

