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C lean P owerP lan: q u ic ku pd ate
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 A ug. 2 0 1 5 : Fin alrule
– N ation alstan d ard slim itin gcarbon em ission sfrom existin gcoalan d

n aturalgas-fired pow erplan tsun d erC lean A irA ct§ 1 1 1 (d )

 Feb. 2 0 1 6 : U.S . S uprem e C ourtissuesstay pen d in glegal
ch allen gesbrough tby in d ustry groupsan d > 2 5 states

 S ept. 2 0 1 6 : D C C ircuith earsargum en t, sittin gen banc

 A pr. 2 0 1 7 : EP A in itiatesreview

 A pr. 2 8 : C ourtgran ts6 0 -d ay stay; asksw h eth ertorem an d

 M ay 1 5 : S upplem en talbriefsfiled

 July 2 0 : EP A subm itsproposaltoO M B

 A ug. 8 : C ourtgran tsEP A 6 0 m ore d ays(2 jud gesd rop h in t)

 S ept. 7 : EP A in form sC ourtproposed rule d ue Fall2 0 1 7

C lean P owerP lan: Timeline
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 “Repeal” or“Repealan d Replace” ?

 S everald ifferen td irection s

 En d an germ en tFin d in g

 S tan d ard ofreview forch an gesin agen cy position

 Chevron d eferen ce

 S uprem e C ourtstay

 P racticaleffectof w ith d raw in gC P P -- un clear

C P P : Q u es tions and Implic ations
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O verview:

S c ope ofC limate L itigation
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Univers e ofC limate L itigation is Expand ing

 A P KS / S abin
C en terh ave
collected m ore
th an 7 5 0 U.S . cases

 S abin C en ter’s
in tern ation al
clim ate litigation
d atabase in clud es
m ore th an 2 5 0
cases

 D atabasesare
upd ated m on th ly

 S ubscribe to
receive m on th ly
upd atesat
h ttp:/ / clim atecase
ch art.com / con tact

L itigation trac king

h ttp:/ / clim atecasech art.com / us-clim ate-ch an ge-litigation /

http://climatecasechart.com/us-climate-change-litigation/
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 Federal and state statutory cases
– C h allen gestoregulation s
– C h allen gestoagen cy action sun d erN EP A orstate equivalen ts
– L aw suitsseekin gtocom pelregulatory action
– En forcem en taction s(on ly afew of th ese, atth ispoin t)

 Common law cases
– Firstgen eration : American Electric Power Co. v. Connecticut, Comer v. Murphy Oil,

Native Village of Kivalina v. ExxonMobil
– N ew gen eration : S an M ateo& M arin C oun tiesan d Im perialB each v. fossilfuel

com pan ies(filed in July 2 0 1 7 ); S an Fran cisco& O aklan d cases(filed in S ept. 2 0 1 7 )

 Adaptation lawsuits
– C h allen gestoad aptation m easures
– A ction sseekin gad aptation m easures
– A ction sseekin gm on ey d am agesforlosses
– In suran ce cases

 Constitutional claims
– P reem ption an d d orm an tC om m erce C lause cases(ch allen gestostate program s)
– D ue processan d public trustd octrin e (Juliana)

Types ofC limate C as es

Form ore in form ation : h ttp:/ / clim atecasech art.com / us-clim ate-ch an ge-litigation

http://climatecasechart.com/us-climate-change-litigation/
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C as e Example:

Juliana v. United States
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Kid s Know B es t

Generation Gap Comic, by Bill Porter
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Juliana v. United States: Venu e & P arties

 U.S . D istrictC ourtforD istrict
of O regon (N o. 6 :1 5 -cv-0 1 5 1 7 )

 P lain tiffs

– 2 1 in d ivid uals, 1 9 or
youn ger

– Earth Guard ian , “atribe
of youn gactivists, artists
an d m usician sfrom
acrossth e globe”

– “Future Gen eration s,” by
an d th rough th eir
guard ian , clim ate
scien tistJam esH an sen

 D efen d an ts

– Th e U.S ., “th e sovereign
trustee of n ation al
n aturalresources,
in clud in gair, w ater, sea,
sh oresof th e sea, an d
w ild life”

– Th e P resid en t; C EQ ,
O S TP , an d O M B ; oth er
fed eralagen cies

B y L orie S h aullfrom W ash in gton , Un ited S tates(Kid sW an tC lim ate Justice) [C C B Y-S A 2 .0 ] ,
viaW ikim ed iaC om m on s

https://commons.wikimedia.org/wiki/File:Kids_Want_Climate_Justice_(34168280266).jpg
https://creativecommons.org/licenses/by-sa/2.0
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Juliana v. United States:
Kid s vs . the Fed eralGovernment

Plaintiffs claim federal government knowingly allowed, facilitated, and
failed to prevent build-up of greenhouse gases in atmosphere

Plaintiffs claim fundamental rights to a stable climate system



P rivileged & C on fid en tial

 C laim s
– D ue P rocess

– P ublic TrustD octrin e

 Relief sough tin clud es:
– S ettin gasid e auth orization of L N G exportsfrom plan n ed O regon

term in alasun con stitution al

– P reparation of a“con sum ption -based in ven tory of U.S . C O 2

em ission s”

– P reparation an d im plem en tation of an en forceable n ation al
rem ed ialplan toph ase outfossilfuelem ission san d d raw d ow n
excessatm osph eric C O 2 tostabilize th e clim ate system

Juliana v. United States: C laims
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 S tartin gin 2 0 1 1 : O urC h ild ren ’sTrustpursuescasesagain ststate
an d fed eralgov’tstocom pelaction tored uce GH G em ission s

 Jun e 2 0 1 4 : D .C . C ir. rejectspublic trustclaim again stfed eralgov’t

 A ug. 2 0 1 5 : Juliana com plain tfiled

 N ov. 2 0 1 5 : O bam aad m in istration m ovestod ism iss

 Jan . 2 0 1 6 : Trad e groupsin terven e asd efen d an ts

 A pr. 2 0 1 6 : M agistrate recom m en d sagain std ism issal

 N ov. 2 0 1 6 : D istrictcourtd en iesm otion stod ism iss

 Jan . 2 0 1 7 : O bam aad m in istration filesan sw er

 Jun e 8 , 2 0 1 7 : D istrictcourtrejectsin terlocutory appeal

 Jun e 9 , 2 0 1 7 : Trum p ad m in istration seeksw ritof m an d am us

 Jun e 2 8 , 2 0 1 7 : Trad e groupsw ith d raw

 July 2 0 1 7 : 9 th C ir. issuestem porary stay

 S ept. 2 0 1 7 : B riefin gon m an d am uscom pleted

Juliana v. United States : Timeline
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 C laim sd on otraise n on justiciable politicalquestion s

 P lain tiffsh ave stan d in g

 P lain tiffsstate a“d an ger-creation ” d ue processclaim
– P lain tiffsassertafun d am en talrigh t“toaclim ate system capable

of sustain in gh um an life”

 P lain tiffsstate apublic trustclaim
– N otn ecessary tod eterm in e if atm osph ere isapublic trustasset

d ue toplain tiff’sallegation srelated toth e territorialsea

– Rejectsargum en tsth atpublic trustd octrin e d oesn otapply to
U.S . gov’tan d isd isplaced by fed eralen viron m en talstatutes

– C ause of action foren forcin gpublic trustobligation sisavailable
un d erFifth A m en d m en t

Juliana v. United States:
M otion to D is mis s D enied
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 D istrictcourtproceed in gsstayed as9 th C ir. con sid ers
petition forw ritofm an d am us

 Fed eralgovern m en targum en tsin clud e:
– S tan d in g

– Failure tostate aclaim

– S eparation of pow ers

– “O n erousan d d isruptive d iscovery”

 P lain tiffs’ respon sesin clud e:
– D iscovery d oesn otw arran textraord in ary rem ed y of m an d am us

– N oclearerror

– D elay causesirreparable h arm s

W illN inthC irc u itS tepIn?
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 P oten tialforexten sive d iscovery
– D eposition soffed eralofficialsan d exten sive d ocum en trequests:

im pin gin gon executive privilege?

– Expertreportsan d testim on y on clim ate ch an ge: courtsrulin g
on th e scien ce of clim ate ch an ge?

 S h iftof pow ertoth e jud icialbran ch
– En viron m en talcon stitution alrigh ts

– A pplicability of public trustd octrin e tofed eralagen cies

– Jud icialoversigh tofrem ed ies

 Takeaw aysforelectric pow erin d ustry

Juliana v. United States : Implic ations
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C lean P owerP lan S id enote

Juliana plain tiffs’ view of th e C lean P ow erP lan :
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C od a:

Infras tru c tu re and C limate L itigation
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Rec entC limate L itigation D evelopments

C limate c hange and N EP A

 S ept. 2 0 1 7 : 1 0 th C ir. said B L M
arbitrarily an d capriciously con clud ed
th atissuin gcoalleasesw ould n ot
resultin h igh erC O 2 em ission s
(WildEarth Guardians v. BLM, N o.
1 5 -8 1 0 9 )

 A ug. 2 0 1 7 : D .C . C ir. said FERC m ust
con sid ern aturalgaspipelin es’
d ow n stream GH G em ission s(Sierra
Club v. FERC, N o. 1 6 -1 3 2 9 )

 A ug. 2 0 1 7 : M on tan afed eralcourtsaid
d ow n stream GH G em ission s
associated w ith coalm in e expan sion
m ustbe con sid ered (Mont. Envtl.
Info. Ctr. v. OSM, N o. 9 :1 5 -cv-0 0 1 0 6 )

 A ug. 2 0 1 7 : D .C . C ircuitsaid FERC
ad equately con sid ered GH G
em ission sresultin gfrom L N G exports
(Sierra Club v. DOE, N o. 1 5 -1 4 8 9 )

“ S h ale gaspipes, P en n sylvan iaUS A ” by M ax P h illips(Jerem y B uckin gh am M L C ) islicen sed
un d erC C B Y 2 .0

“ S urface coalm in e d etail, Gillette, W yom in g” by GregGoebelislicen sed un d erC C B Y-S A 2 .0 ,
viaW ikim ed iaC om m on s

https://www.flickr.com/photos/beyondcoalandgas/9313646738
https://creativecommons.org/licenses/by/2.0/legalcode
https://commons.wikimedia.org/wiki/File:Surface_coal_mine_detail,_Gillette,_Wyoming.jpg
https://creativecommons.org/licenses/by-sa/2.0/deed.en
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Rec entC limate L itigation D evelopments

A d aptation

 A ug. 2 0 1 7 : citizen suitfiled allegin g
S h ellviolated C lean W aterA ctby
failin gtoprepare P rovid en ce fuel
term in alforclim ate ch an ge
(Conservation Law Found. v. Shell
Oil Products US, N o. 1 :1 7 -cv-0 0 3 9 6 )

 S ept. 2 0 1 7 : in sim ilarsuitcon cern in g
fuelterm in alin Everett, M ass., a
fed eralcourtsaid n ostan d in gfor
alleged in juriesd ue tosealevelrise
orin crease in severity/ frequen cy of
storm sin “farfuture,” butuph eld
stan d in gforrisksin “ n earfuture”
d ue tosevere w eath ereven ts
(Conservation Law Found. v.
ExxonMobil Corp., N o. 1 6 -1 1 9 5 0 )

“ P rovid en ce H arbor” by M arc N . B elan ger, viaW ikim ed iaC om m on s

https://commons.wikimedia.org/wiki/File:Providence_Harbor.jpg
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Ethan G. S henkman
A rnold & P orterKaye S c holerL L P
+1 20 2 . 942 . 5267
ethan. s henkman@ apks . c om

9 Things to Know About Trump’s Paris Agreement Decision
https://www.apks.com/en/perspectives/publications/2017/06/9-
things-to-know-about-trumps-paris-agreement

Trump’s Environmental Agenda: The 1st 100 Days
https://www.apks.com/en/perspectives/publications/2017/04/tru
mps-environmental-agenda-the-1st-100-days

President Trump Takes His Turn at Expediting Environmental
Reviews and Permitting of Infrastructure Projects
https://www.apks.com/en/perspectives/publications/2017/08/pre
sident-trump-takes-his-turn-at-expediting

ForM ore Information…
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