
Energy Law
Report

P RA  T T ’ s

FEBRUARY 2018

VOL. 18-2

EDITOR’S NOTE: A PERPLEXING DEFINITION
Victoria Prussen Spears

RCRA REDUX: THE COURTS REVISIT EPA’S 
LATEST REVISIONS TO THE DEFINITION OF 
“SOLID WASTE”
Anthony B. Cavender

HAZARDOUS LIQUID PIPELINE STAKEHOLDERS 
BEWARE: 2017 SHOWED SHARP INCREASE IN 
PHMSA ENFORCEMENT ACTIONS
Jill M. Fortney, Elizabeth C. Brandon, Paul M. Drucker, 
Michael H. Elam, and Paul N. Garinger

UPSTREAM PRODUCERS AFFECTED BY  
APPEALS RULING: THIRD CIRCUIT HOLDS THAT 
STATE-SPECIFIC PROTECTIONS IN FAVOR OF  
OIL AND GAS PRODUCERS DID NOT APPLY 
UNDER ARTICLE 9 OF THE UCC
Mark Tibberts, Natalie L. Regoli, and  
John F. Lawlor

ASSESSING HALLIBURTON’S FCPA SETTLEMENT 
AND LESSONS LEARNED
Keith M. Korenchuk, Samuel Witten, and 
E. Christopher Beeler

P
R

A
TT


’S

 E
n

e
r

g
y

 L
a

w
 R

e
p

o
r

t
F

E
B

R
U

ARY



 2

0
1
8

    vol



.1

8
-
2



Pratt’s Energy Law Report

VOLUME 18 NUMBER 2 FEBRUARY 2018

Editor’s Note: A Perplexing Definition
Victoria Prussen Spears 35

RCRA Redux: The Courts Revisit EPA’s Latest Revisions to the
Definition of “Solid Waste”
Anthony B. Cavender 37

Hazardous Liquid Pipeline Stakeholders Beware: 2017 Showed
Sharp Increase in PHMSA Enforcement Actions
Jill M. Fortney, Elizabeth C. Brandon, Paul M. Drucker, Michael H. Elam,
and Paul N. Garinger 50

Upstream Producers Affected by Appeals Ruling: Third Circuit Holds
That State-Specific Protections in Favor of Oil and Gas Producers Did
Not Apply Under Article 9 of the UCC
Mark Tibberts, Natalie L. Regoli, and John F. Lawlor 55

Assessing Halliburton’s FCPA Settlement and Lessons Learned
Keith M. Korenchuk, Samuel Witten, and E. Christopher Beeler 60



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please email:
Jacqueline M. Morris at ............................................................................... (908) 673-1528
Email: ............................................................................... jacqueline.m.morris@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-1-6328-0836-3 (print)

ISBN: 978-1-6328-0837-0 (ebook)

ISSN: 2374-3395 (print)

ISSN: 2374-3409 (online)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S ENERGY LAW REPORT [page number]
(LexisNexis A.S. Pratt);

Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRATT’S ENERGY

LAW REPORT 4 (LexisNexis A.S. Pratt)

This publication is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of
a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used
under license. A.S. Pratt is a registered trademark of Reed Elsevier Properties SA, used under license.

Copyright © 2018 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc.
All Rights Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA,
in the text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to
copy material may be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers,
Mass. 01923, telephone (978) 750-8400.

An A.S. Pratt® Publication

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2018–Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SAMUEL B. BOXERMAN

Partner, Sidley Austin LLP

ANDREW CALDER

Partner, Kirkland & Ellis LLP

M. SETH GINTHER

Partner, Hirschler Fleischer, P.C.

R. TODD JOHNSON

Partner, Jones Day

BARCLAY NICHOLSON

Partner, Norton Rose Fulbright

BRADLEY A. WALKER

Counsel, Buchanan Ingersoll & Rooney PC

ELAINE M. WALSH

Partner, Baker Botts L.L.P.

SEAN T. WHEELER

Partner, Latham & Watkins LLP

WANDA B. WHIGHAM

Senior Counsel, Holland & Knight LLP

Hydraulic Fracturing Developments
ERIC ROTHENBERG

Partner, O’Melveny & Myers LLP

iii



Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Periodicals Postage Paid at Washington, D.C., and at additional mailing offices. Copyright 2018
Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. No part
of this journal may be reproduced in any form—by microfilm, xerography, or otherwise—or
incorporated into any information retrieval system without the written permission of the
copyright owner. For customer support, please contact LexisNexis Matthew Bender, 1275
Broadway, Albany, NY 12204 or e-mail Customer.Support@lexisnexis.com. Direct any editorial
inquires and send any material for publication to Steven A. Meyerowitz, Editor-in-Chief,
Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R, Floral Park, New
York 11005, smeyerowitz@meyerowitzcommunications.com, 718.224.2258. Material for pub-
lication is welcomed—articles, decisions, or other items of interest to lawyers and law firms,
in-house energy counsel, government lawyers, senior business executives, and anyone interested
in energy-related environmental preservation, the laws governing cutting-edge alternative energy
technologies, and legal developments affecting traditional and new energy providers. This
publication is designed to be accurate and authoritative, but neither the publisher nor the authors
are rendering legal, accounting, or other professional services in this publication. If legal or other
expert advice is desired, retain the services of an appropriate professional. The articles and
columns reflect only the present considerations and views of the authors and do not necessarily
reflect those of the firms or organizations with which they are affiliated, any of the former or
present clients of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 121 Chanlon Road, North Building, New Providence, NJ 07974.

iv



Assessing Halliburton’s FCPA Settlement and
Lessons Learned

By Keith M. Korenchuk, Samuel Witten, and E. Christopher Beeler*

The Securities and Exchange Commission charged the Halliburton Com-
pany and a former Halliburton vice president and manager of business
operations in Angola with violating the Foreign Corrupt Practices Act’s
books and records and internal accounting controls provisions as part of a
scheme to secure profitable oil contracts with the Angolan state oil company.
This article explains the scheme, the resulting settlement, and the
compliance issues.

The Securities and Exchange Commission (“SEC”) charged the Halliburton
Company and a former Halliburton vice president and manager of business
operations in Angola with violating the Foreign Corrupt Practices Act’s
(“FCPA”) books and records and internal accounting controls provisions as part
of a scheme to secure profitable oil contracts with the Angolan state oil
company.1

THE SETTLEMENT

To settle the matter, Halliburton agreed to pay $14 million in disgorgement,
$1.2 million in prejudgment interest, and a civil penalty of $14 million, for a
total payment of $29.2 million. Halliburton also agreed to retain an indepen-
dent consultant for a period of 18 months to review and evaluate the company’s
anti-corruption policies and procedures for its business operations in Africa.
Jeannot Lorenz, Halliburton’s former vice president involved in the allegedly
corrupt activities, was ordered to pay a $75,000 civil penalty.

WHAT HAPPENED?

To operate legally in Angola, foreign companies in the oil and gas sector are
required by law to hire a certain percentage of Angolan workers and contract for

* Keith M. Korenchuk is a partner at Arnold & Porter Kaye Scholer LLP advising companies
on regulatory and compliance matters, with a focus on compliance program effectiveness and
implementation, operations and evaluation, and related regulatory counseling. Samuel Witten, a
former senior legal and policy official with the U.S. Department of State, is counsel at the firm
helping private clients and foreign governments address multinational issues. E. Christopher
Beeler is an associate at the firm maintaining a practice at the intersection of national security,
government contracting, and litigation. The authors may be reached at keith.korenchuk@apks.com,
samuel.witten@apks.com, and chris.beeler@apks.com, respectively.

1 In Re Halliburton Company and Jeannot Lorenz, Exchange Act Release No. 81222 (July 27,
2017).
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certain services from Angolan companies. These are referred to as local content
requirements.

According to the SEC’s order: In April 2009, Angola opened bidding for oil
projects that Angola’s state oil company, Sonangol, would jointly manage with
an international oil company. Halliburton learned that Sonangol was extremely
dissatisfied with Halliburton’s local content efforts and that Sonangol might
veto any recommendations that Angola award Halliburton with oil services
contracts. In an effort to procure the contract, Lorenz proposed to Halliburton
that it outsource $15 million of services to a local Angolan company that was
owned by a former Halliburton employee who was also a friend and neighbor
of the Angolan government official in a position to approve relevant contracts
for Halliburton. Lorenz submitted this plan to Halliburton for review, but the
company rejected the proposed fee arrangement and told Lorenz that the local
company in Angola would be subject to a lengthy due diligence review to
ensure FCPA compliance. Due to these obstacles, Lorenz abandoned the first
plan he developed.

Still without a solution to fulfill Angola’s local content requirements, Lorenz
executed a plan to directly outsource to a local Angolan company some
functions normally handled in-house by Halliburton, such as real estate
maintenance and travel and ground transportation services. However, in so
doing, Lorenz violated Halliburton’s internal accounting controls regarding
supplier qualification processes. Halliburton controls required that an initial
assessment occur to identify the critical necessity of contracting for a material
or service before opening the bid process for outside help. Lorenz inverted this
process by identifying a supplier first that could help meet the local content
requirements and then arranging for it to perform a service to Halliburton that
was not critically necessary to outsource.

Lorenz was alleged by the SEC to have violated other aspects of Halliburton’s
internal control requirements. Halliburton required a competitive bidding
process to outsource the responsibilities Lorenz sought to contract locally to
meet Angolan content requirements. Since the bidding process for outside
assistance would take many months, Lorenz entered into an interim consulting
agreement for the local company to develop “reports with respect to findings
and recommendations” about how Halliburton could fulfill local content
requirements. The interim consulting agreement called for payments of
$45,000 a month. However, the SEC alleged that the agreement was not
actually for consulting services and the local company never produced any
reports. Instead, the agreement was merely an instrument to provide payments
as a show of good faith to the relevant Sonangol official and the local Angolan
company until the latter could succeed in Halliburton’s bidding process. To

HALLIBURTON’S FCPA SETTLEMENT
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secure approval of this bridge payment agreement, Lorenz mispresented to
Halliburton officials the real purpose of the contract, causing Halliburton to
believe that it was receiving actual services.

In the meantime, the bidding process for local services continued and
Lorenz’s preferred local Angolan company was the least attractive bid. In fact,
it failed to submit a bid for travel services and offered a price that was
substantially higher than the next highest bid for property management.

When the local company refused to lower its bid and negotiate further,
Lorenz yet again sought a new solution. Lorenz proposed a leasing agreement
whereby the local company would lease commercial and residential real estate
from Halliburton at a reduced rate and then sublease the properties back to
Halliburton at a higher price. On February 23, 2010, Halliburton issued a
letter of intent to enter into this contract. In doing so, Lorenz again violated
Halliburton’s internal controls.

• First, he identified a particular supplier and then backed it into a service
without having an assessment completed to determine whether that
service was critically needed.

• Second, Lorenz violated Halliburton’s controls by circumventing the
competitive bidding process and issuing a single source contract in
violation of company protocols. The SEC found that his selection of
the local company as a preferred vendor was not justified under
Halliburton’s sourcing rules.

From April 2010 through April 2011, Halliburton made payments to the
local company totaling over $3.7 million. During that time period, Sonangol
approved the award of seven subcontracts to Halliburton through which
Halliburton profited nearly $14 million dollars.

FCPA COMPLIANCE ISSUES

This case raises a variety of FCPA compliance issues that companies must
consider.

• First, Halliburton already had put in place stringent FCPA compliance
controls resulting from its previous Department of Justice (“DOJ”) and
SEC settlement, but the controls failed to prevent the misconduct in
this case. This demonstrates that no compliance system, even if strong
in principle, can prevent all misconduct, particularly when an employee
is determined to continue to look for ways to defeat the controls. For
compliance professionals and legal counsel, the case demonstrates the
need to communicate to senior management and the board that
effective compliance involves prevention, detection, and response. In
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that regard, a program will not always be able to prevent all misconduct
and management, and the board must be aware that response to
potential misconduct is therefore an equally essential element in an
effective program.

• Second, an effective compliance program needs to be able to detect
wrongdoing and that is what happened in this case. Halliburton
internal auditors identified the compliance issue during a year-end
review, demonstrating the important role of compliance monitoring
and auditing.

• Third, in any compliance matter, it is essential for a company to
conduct a root cause analysis to assess how the misconduct occurred. In
the Halliburton matter, the failures appeared to occur around the
procurement and vendor selection processes. Enhancing those controls
would be an important step in the remediation response. It is
instructive to note that the procurement and vendor selection processes
are often outside the remit of many compliance officers, meaning that
collaboration with finance and procurement will be essential to design
enhanced, practical, risk-based controls.

• Fourth, for other companies, a lesson learned from Halliburton is to
review procurement and vendor selection processes on a risk basis to
determine where gaps may exist and how controls can be enhanced.
Requiring compensating controls with multiple approvals in high risk
situations may be a prudent response without unduly burdening
normal procurement and vendor processes.

• Fifth, issuance of a civil penalty against Lorenz is another example of
the principles of the Yates Memorandum in action. On September 9,
2015, Deputy Attorney General Sally Yates issued a memorandum to
DOJ titled “Individual Accountability for Corporate Wrongdoing.”
The memorandum emphasized that one of the most effective ways to
combat corporate wrongdoing is by holding individuals accountable.
While the Yates Memorandum only applied to the DOJ, this case is an
example of SEC applying similar principles. As a result, this matter
emphasizes the importance of corporate leaders taking a vested interest
in the integrity of their corporation’s compliance programs and to hold

individuals accountable for misconduct.

• Finally, local content requirements are fertile ground for FCPA
violations because they can create pressure to appease host government
officials. To combat this effect, companies should establish and monitor
compliance programs to manage fulfillment of those requirements to
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avoid FCPA enforcement actions. At a minimum, this should include
meaningful oversight of transactions in countries that require local
content with both appropriate policies and internal controls that are
reflective of the underlying risks. Conducting a risk assessment in these
high risk environments will enable appropriate controls to be designed
and implemented.
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