
P
r

a
t

t
’s

G
O

V
E

R
N

M
E

N
T

 C
O

N
T

R
A

C
T

IN
G

 L
A

W
r

E
P

O
r

t
A

P
R

IL
 2

0
2

0
V

O
L

. 6
 •

N
O

. 4

GOVERNMENT
CONTRACTING

LAW
RepoRt

APRIL 2020 

VOL. 6 • NO. 4

AN A.S. PRATT PubLICATION

P R A T T ’ S

Editor’s NotE: GsA ChANGEs, 
ANd MorE! 
Victoria prussen Spears

GsA’s BiG ChANGEs for 2020 
Merle M. DeLancey Jr.

GAo rulEs thAt Kingdomware  
“rulE of two” doEs Not GovErN 
lEAsEhold ACquisitioNs 
CoNduCtEd By GsA oN BEhAlf of vA 
Gordon Griffin, Robert C. MacKichan Jr.,  
and Amy L. Fuentes

NEw iNtEriM fAr rulE rEGArdiNG 
thE ProhiBitioN oN CErtAiN  
ChiNEsE tElECoMMuNiCAtioNs 
sErviCEs or EquiPMENt 
Eric S. Crusius, Christian B. Nagel, and  
Kelsey M. Hayes

skEPtiCAl 9th CirCuit hEArs 
iNtErloCutory APPEAl of 
uNPrECEdENtEd dENiAl of 
GovErNMENt MotioN to disMiss 
fCA Qui Tam CAsE 
Pablo J. Davis and Tony Busch

dEPArtMENt of JustiCE sEts uP 
ProCurEMENt CollusioN strikE forCE 
James W. Cooper, C. Scott Lent,  
Sonia Kuester Pfaffenroth, Craig D. Margolis, 
David Hibey, and Mathieu M. Coquelet Ruiz

BrEAkiNG dowN doJ’s fy2019  
fAlsE ClAiMs ACt rECovEriEs 
Christian D. Sheehan



PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 6 NUMBER 4 April 2020

Editor’s Note: GSA Changes, and More!
Victoria Prussen Spears 117

GSA’s Big Changes for 2020
Merle M. DeLancey Jr. 120

GAO Rules That Kingdomware “Rule of Two” Does Not Govern
Leasehold Acquisitions Conducted by GSA on Behalf of VA
Gordon Griffin, Robert C. MacKichan Jr., and Amy L. Fuentes 130

New Interim FAR Rule Regarding the Prohibition on Certain
Chinese Telecommunications Services or Equipment
Eric S. Crusius, Christian B. Nagel, and Kelsey M. Hayes 136

Skeptical 9th Circuit Hears Interlocutory Appeal of Unprecedented
Denial of Government Motion to Dismiss FCA Qui Tam Case
Pablo J. Davis and Tony Busch 139

Department of Justice Sets Up Procurement Collusion Strike Force
James W. Cooper, C. Scott Lent, Sonia Kuester Pfaffenroth,
Craig D. Margolis, David Hibey, and Mathieu M. Coquelet Ruiz 143

Breaking Down DOJ’s FY2019 False Claims Act Recoveries
Christian D. Sheehan 147



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

ISSN: 2688-7290

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2020 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2020–Pub.4938)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF

STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR

VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

MARY BETH BOSCO

Partner, Holland & Knight LLP

MERLE M. DELANCEY JR.

Partner, Blank Rome LLP

DARWIN A. HINDMAN III

Shareholder, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter

ERIC WHYTSELL

Partner, Stinson Leonard Street LLP

WALTER A.I. WILSON

Senior Partner, Polsinelli PC

iii



PRATT’S GOVERNMENT CONTRACTING LAW REPORT is published twelve times a

year by Matthew Bender & Company, Inc. Copyright 2020 Reed Elsevier Properties SA.,

used under license by Matthew Bender & Company, Inc. All rights reserved. No part of this

journal may be reproduced in any form—by microfilm, xerography, or otherwise—or

incorporated into any information retrieval system without the written permission of the

copyright owner. For permission to photocopy or use material electronically from Pratt’s

Government Contracting Law Report, please access www.copyright.com or contact the

Copyright Clearance Center, Inc. (CCC), 222 Rosewood Drive, Danvers, MA 01923,

978-750-8400. CCC is a not-for-profit organization that provides licenses and registration for

a variety of users. For subscription information and customer service, call 1-800-833-9844.

Direct any editorial inquiries and send any material for publication to Steven A. Meyerowitz,

Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,

Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com,

646.539.8300. Material for publication is welcomed—articles, decisions, or other items of

interest to government contractors, attorneys and law firms, in-house counsel, government

lawyers, and senior business executives. This publication is designed to be accurate and

authoritative, but neither the publisher nor the authors are rendering legal, accounting, or

other professional services in this publication. If legal or other expert advice is desired, retain

the services of an appropriate professional. The articles and columns reflect only the present

considerations and views of the authors and do not necessarily reflect those of the firms or

organizations with which they are affiliated, any of the former or present clients of the authors

or their firms or organizations, or the editors or publisher. POSTMASTER: Send address

changes to Pratt’s Government Contracting Law Report, LexisNexis Matthew Bender, 630

Central Avenue, New Providence, NJ 07974.

iv



BREAKING DOWN DOJ’S FY2019 FALSE CLAIMS ACT RECOVERIES 

Breaking Down DOJ’s FY2019 False Claims 
Act Recoveries

By Christian D. Sheehan*

The U.S. Department of Justice has released its annual False Claims Act
statistics for fiscal year 2019. The author of this article discusses those
statistics.

The U.S. Department of Justice (“DOJ”) finally released its annual False
Claims Act (“FCA”) statistics for FY 2019.1 DOJ reports having recovered just
over $3 billion in fiscal year (“FY”) 2019, the overwhelming majority of which
($2.6 billion) came from Department of Health and Human Services (“HHS”)
matters. Healthcare recoveries have now exceeded $2 billion each year for 10
consecutive years.

According to DOJ’s press release, FY 2019 saw particularly aggressive
enforcement against pharmaceutical manufacturers, particularly companies that
manufacture opioids. DOJ also recovered $252 million in defense-related
matters and $196 million in what DOJ classifies as “Other” matters (that is, any
matters not involving HHS or the Department of Defense).

* Christian D. Sheehan is a senior associate at Arnold & Porter Kaye Scholer LLP focusing
his practice on white collar litigation, with a particular emphasis on defending clients from a
range of industries in False Claims Act investigations and litigation. He may be contacted at
christian.sheehan@arnoldporter.com.

1 https://www.justice.gov/opa/pr/justice-department-recovers-over-3-billion-false-claims-act-
cases-fiscal-year-2019.
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FY 2019 saw a slight uptick from the 10-year low of $2.9 billion recovered
in FY 2018, but still marks the second-lowest total since the 2010 Affordable
Care Act (“ACA”) amendments to the FCA, which strengthened the statute’s
qui tam provisions. FY 2019 also saw a slight increase in the overall number of
new FCA matters filed, with 782 new matters (146 non-qui tams and 636 qui
tams) filed, up from 762 in FY 2018.

TAKEAWAYS

One big takeaway from DOJ’s FY 2019 FCA statistics is the reduced role
that relators appear to be playing in DOJ’s recoveries. Although the overall
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number of new matters increased, the number of new qui tam matters fell for
the fourth straight year, hitting an eight-year low with only 636 new
relator-brought cases.

The total amount paid out in relator share awards hit a 10-year low, with
relators bringing in between $265 million and $272 million in FY 2019, by far
the lowest total since the ACA amendments.2 Since 2009, relator share awards
had never previously dipped below $340 million.

Unsurprisingly given this development, qui tam actions also make up a
smaller portion of the total dollars recovered. Qui tam actions accounted for
only 72 percent of the total recoveries in FY 2019, the third year in a row we
have seen a reduction on that front. The drop is particularly notable on the
healthcare side, where relator-brought actions have historically accounted for
the lion’s share of healthcare recoveries.

But in FY 2019, only 73 percent of healthcare recoveries came from qui tam
actions. DOJ recovered nearly $700 million in healthcare cases brought directly
by DOJ, by far the highest total since 2006. This number was driven by several
large recoveries out of the District of Massachusetts, stemming from an
investigation of pharmaceutical manufacturers related to copay assistance
programs.

The drop in qui tam recoveries will be an interesting trend to watch in
coming years. Is the decrease due, at least in part, to courts more closely
scrutinizing materiality post-Escobar? What impact does DOJ’s increased focus
on weeding out meritless qui tam cases through its 31 U.S.C. § 3730(c)(2)(A)
dismissal authority have on these numbers? Will we continue to see relators play
a smaller role?

As for the defense industry, DOJ bounced back in a big way in FY 2019. The
$252 million in defense-related recoveries marked a nearly 150 percent increase
from the paltry $107 million recovered in FY 2018. As DOJ’s press release
notes, settlements with five South Korean companies totaling $162 million
made up a large chunk of this total.

Meanwhile, “Other” recoveries continued to decline, which does not come as
much of a surprise as we move further away from the financial crisis that
brought substantial FCA enforcement against the financial services industry,
and the mortgage industry in particular.

2 DOJ’s press release states that relator share awards were $265 million, but DOJ’s statistics
lists the amount as $272 million.
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