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Survey of 2019 Cases Under State
Environmental Quality Review Act

he courts decided 44 cases

under New York’s State Envi-

ronmental Quality Review

Act (SEQRA) in 2019. In only

six did the courts overturn
governmental decisions based on
violations of SEQRA. Those six hold
important lessons for litigants and
project participants.

Eleven of the cases in this annual
survey involved the preparation of
an environmental impact statement
(EIS); only one of those was over-
turned. There were 29 cases with no
EIS; either a formal “negative declara-
tion” had been issued, or the action
was deemed Type [I—that is, not
requiring SEQRA review at all. Five of
these case found agency action were
contrary to law, or at least required
further adjudication. The remaining
cases cannot be classified in this man-
ner. All the cases will be included in
the 2020 update to our treatise on
SEQRA.
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(DEC) also issued useful guidance.
It released an updated version of
its Program Policy on Assessing
and Mitigating Visual and Aesthetic
Impacts, and a fourth edition of its
SEQR Handbook.

The courts decided 44 cases un-
der New York's SEQRA in 2019. In
only six did the courts overturn
governmental decisions.

Inwood case

The case where an EIS was pre-
pared but the approvals were none-
theless annulled was Northern Man-
hattan Is Not for Sale v. City of New
York, 2019 N.Y. Misc. LEXIS 6755 (Sup.
Ct. N.Y. Co. 2019). It concerned the
rezoning of the Inwood community.
At several points during the SEQRA
process a local group called Unified
Inwood submitted detailed comments

on the socio-economic consequences
of the proposed rezoning. The City
considered some of the comments,
but not all. For example, according to
the court, the City did not consider
the effect that the rezoning might
have on the emergency response
times of first responders. In its own
defense, the City said that it was fol-
lowing the methodologies set forth
in a publication of the Mayor’s Office
of Environmental Coordination, the
CEQR Technical Manual, which does
not require analysis of this particular
impact.

The court said that the CEQR Tech-
nical Manual “is a guideline, not a rule
or regulation,” and that its text states
that “the methodologies it provides
generally are appropriate but that
they ‘are not required by [City Envi-
ronmental Quality Review, New York
City’s implementation of SEQRA]’
because some projects may ‘require
different or additional analyses.”” The
court noted that the City did conduct
a brief review of the issues raised by
United Inwood in opposition to the
lawsuit, and “the same could have
been done” in the draft or final EIS.
The court concluded that the City
“admittedly failed to take a hard look
at the relevant areas of concern iden-
tified by the public and thus, failed
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to provide a reasoned elaboration
of the basis for its determination of
each one,” so the City has not fully
complied with SEQRA. The court
remanded the matter to the City
for a study of the issues raised by
United Inwood and not considered
in the EIS. The City is appealing this
decision to the Appellate Division,
First Department.

Thus even a brief discussion in
the EIS of the emergency response
time issue might have avoided this
problem. This is consistent with many
other decisions under SEQRA and
its federal counterpart, the National
Environmental Policy Act—courts
will rarely disagree with the substan-
tive technical analyses contained in
and EIS, but they can be unforgiv-
ing if an issue raised by the public
is ignored entirely. Lack of explicit
instructions in the CEQR Technical
Manual or other guidance is not a
complete shield.

The courts are not always unforgiv-
ing, however. Edgewater Apartments
v. New York City Planning Commis-
sion, 177 A.D.3d 576 (15t Dep’t 2019),
concerned an application by the Hos-
pital for Special Surgery to renew a
special permit that had been granted
back in 2008 to build a new hospital
building. The City Planning Commis-
sion renewed the permit. Neighbors
who opposed the project argued that
a new public hearing was required
because there had been “substantial
changes,” especially since eight new
medical facilities had been built near-
by in the ensuing decade, increasing
traffic, noise and other impacts. The
Appellate Division bowed to the Com-
mission’s expertise and found it had
“rationally exercised” its discretion.
Justice Peter Tom concurred in the

judgment, but lamented that the
purpose of SEQRA “would be better
served if a new environmental impact
study were made.” He added, “This
strikes me, and likely the public
and, manifestly, local residents, as a
sounder planning approach even if
the legal analysis, grounded in the
rationality rather than the wisdom of
the determination, proceeds along a
much narrower path.”

Procedural Violations

The five cases going against local
decisions made without benefit of an
EIS all involved procedural violations.
In all five cases, pertinent information
either was not gathered, or was not
shared with relevant parties at the
proper time, or was not explained.

In all six of these cases where
plaintiffs prevailed, the defen-
dant government agencies
might have survived judicial
review had they been more
careful with their submissions.

Sierra Club v. Department of Parks
& Recreation of the City of New YorR,
2019 N.Y. Misc. LEXIS 6940 (Sup.
Ct. N.Y. Co. 2019), concerned pro-
posed changes to Fort Greene Park
in Brooklyn, including removal of
trees, replacement of a grassy area
with a concrete playground, and
alteration of the park’s entrance.
The Parks Department declared this
a Type Il action not requiring further
SEQRA review. It turned out that
the Parks Department had retained
an urban landscape architecture
design firm whose 151-page report
recommended retaining the lawn

area, discussed the importance of
retaining as many trees as possible,
and otherwise had information that
was inconsistent with a finding of
no significant impact. However, the
Parks Department did not annex or
even mention the report. The court
said it was “troubled” by the Depart-
ment’s failure to mention the report
and its apparent disregard of the
report in making its decisions. The
court also found that the Depart-
ment had failed to provide a rea-
soned elaboration of the reasons
for its determination, which is a
requirement of SEQRA.

In Greentree Foundation v. Mam-
mina, 2019 NYLJ LEXIS 2139 (Sup.
Ct. Nassau Co. 2019), the North
Hempstead Board of Zoning Appeals
granted the application of Northwell
Health to build an addition to an
existing hospital. After the Board
held a public hearing on the mat-
ter, “it accepted and relied upon
documents which were submitted
after the public hearing and not pro-
vided to the petitioner.” The court
found it was improper for the Board
to have relied on such post-hearing
submissions, and “fairness requires
that petitioner be given the oppor-
tunity to rebut such evidence.”
The court annulled the approval
and remanded the matter to the
Board “for proper consideration
and determination, pursuant to a
public hearing wherein petitioner
is granted the proper opportunity
to submit and rebut evidence upon
which the board members can ren-
der a proper determination based
upon the evidence.”

General Municipal Law Section
239-m requires that certain plan-
ning decisions be submitted to the
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county planning agency for review.
In Save Harrison v. Town/Village of
Harrison, 168 A.D.3d 949 (2d Dept.
2019), the town amended its zon-
ing code to allow construction of
a 160-unit senior living facility, and
prepared no EIS. The town referred
the initial rezoning application and
supporting documents to the West-
chester County Planning Board.
However, the applicant later submit-
ted numerous environmental stud-
ies to the town, which were required
by the town planning board to issue
its negative declaration. The court
found that the town was required to
refer these documents to the County
Planning Board, and failure to do so
would be a violation of Section 239-
m. But since the record was unclear
regarding whether or not the docu-
ments had in fact been referred as
required, this issue was left for later
adjudication.

Missing documents or other infor-
mation were also at the heart of
Carr v. Village of Lake George Vil-
lage Board, 64 Misc.3d 542 (Sup.Ct.
Warren Co. 2019). James Quirk, who
owns a tour boat company, applied
for variances to build an indoor
12,000-foot boat storage facility on
his property. He also planned to
build an outdoor boat storage facility
on a neighboring parcel he owns that
houses a laundromat. A neighboring
property owner, John Carr, sued the
village. The Village Planning Board
had found that SEQRA requires a
review of the project as a whole—
both the indoor and the outdoor
boat storage facilities—and the court
agreed. Otherwise this could amount
to improper segmentation. However,
the application did not contain suf-
ficient information about the possi-

bility of an outdoor facility. Without
this information, “the Planning Board
is dealing entirely in unknowns and
cannot conduct a meaningful review.”
The court remanded the application
for site plan approval to the Planning
Board for further SEQRA review.

Finally, Frank J. Ludovico Sculpture
Trail Corp. v. Town of Seneca Falls,
173 A.D.3d 1718 (4" Dept. 2019), was
brought by the owner of a trail that
is home to numerous sculptures
inspired by the women’s rights
movement and created primarily
by women sculptors. It is near the
Women’s Rights National Historical
Park, which commemorates the First
Women'’s Rights Convention of 1848,
led by Elizabeth Cady Stanton. The
town wanted to acquire by condem-
nation an easement along the trail
in order to install a sewer line. DEC
notified the town that its database
indicated the presence of certain
endangered, threatened or rare ani-
mal and plant species on the project
site, in particular the northern long-
eared bat, the imperial moth, and
the northern bog violet (a plant).
DEC recommended that the town
conduct a survey and determine
whether the project site contains
habitats favorable to such species,
so that protective measures could be
taken. The town did not undertake
this survey. It assumed the species
were present, but did not require any
actions to protect them other than
saying that the bats would not be
affected because tree clearing would
occur in winter when the bats were
hibernating in caves; for the other
species, the town merely made “the
bare conclusion that there would
be no significant impact on those
species.”

The court found that the town had
failed to take a hard look at the proj-
ect’s impact on wildlife and failed to
make a reasoned elaboration of the
basis for its determination. The town
also failed to explain how it would
avoid adverse impacts on a stream
corridor. The court found that the
negative declaration was arbitrary
and capricious, and it annulled the
town action acquiring the easement.

In all six of these cases where plain-
tiffs prevailed, the defendant govern-
ment agencies might have survived
judicial review had they been more
careful in the preparation and dis-
tribution of their written submis-
sions. This is a valuable lesson for
all concerned.
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