
News from the Chair 2

Traditional Responsibility Factor Doctrine 3

First Amendment Implications of President Trump’s 
Executive Order on Diversity Training 11

ISSUE HIGHLIGHTS

SECTION OF PUBLIC CONTRACT LAW 
AMERICAN BAR ASSOCIATION 

VOLUME 56, NUMBER 3
SUMMER 2021

LAWYER
THE

Nathaniel Castellano is a senior associate at Arnold & Porter Kaye 
Scholer LLP, where he advises on all aspects of doing business with and 
litigating against the federal government. The ideas presented herein, 
particularly those that may prove to be in error, are his own.

Readers of this journal are 
no doubt aware that de-
cades of judicial decisions 
have left the Contract Dis-
putes Act (CDA) riddled 
with jurisdictional traps for 
the uninitiated. A little-
noticed February 2021 de-
cision of the U.S. Court of 
Appeals for the Federal Cir-
cuit brings another welcome 
sign that it is only a matter 

of time before the procurement community can finally say 
goodbye to CDA jurisdictional issues. It is increasingly 
clear that the CDA’s requirements for claim submission, 
certification, and timely appeal are mere procedural rules, 
not jurisdictional preconditions to maintaining CDA liti-
gation. This is cause for celebration. As I have explained 
previously, the current practice of dismissing legitimate 
breach claims for lack of jurisdiction based on perceived 
noncompliance with procedural formalities is contrary 
to Supreme Court precedent and congressional intent. 
These unnecessary impediments to dispute resolution 
serve to dissuade innovative, nontraditional contractors 
from entering the public procurement markets where they 
are most needed.

Introduction
Another “drive-by jurisdictional ruling.”1 Nearly 45 
years after Congress enacted the CDA,2 jurisdiction-
al dismissals of contractor claims are so common that 
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the Federal Circuit’s February 2021 decision in Creative 
Management Services, LLC v. United States3 barely made 
the trade press. The contractor filed suit more than one 
year after receiving the contracting officer’s final deci-
sion, and therefore the U.S. Court of Federal Claims un-
ceremoniously dismissed the case in an unpublished de-
cision for lack of jurisdiction pursuant to Federal Rule 
of Civil Procedure (FRCP) 12(b)(1).4 The Federal Cir-
cuit’s unanimous affirmance could have been issued in a 
nonprecedential decision, if not Rule 36 summary affir-
mance—but for one procedural comment that is worth 
serious discussion.

Federal Circuit Judge Kara Stoll carefully explained 
that the case “arguably” should have been dismissed for 
failure to state a claim pursuant to FRCP 12(b)(6) rather 
than for lack of subject matter jurisdiction, noting that 
the Federal Circuit had previously questioned whether 
the 12-month filing deadline for CDA claims is jurisdic-
tional.5 While the Federal Circuit declined to decide the 
issue, that the court so openly signaled that the statutory 
deadline to appeal a contracting officer’s final decision is 
a procedural requirement, rather than a jurisdictional re-
quirement, carries great promise.

As I have previously explained in more detail,6 under 
a relatively new but well-established line of Supreme 
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After years of litigation, the contractor must begin anew 
by more clearly requesting a contracting officer’s final de-
cision on its claim, which at this point may well be time 
barred. Because jurisdictional objections can be raised at 
any time and may never be waived or conceded, it is of no 
matter that (1) the contracting officer did issue a decision, 
(2) the government never objected to jurisdiction at the 
Board, or (3) the contracting officer’s decision is substan-
tively irrelevant because review at the Board is de novo.

Thankfully, this unfortunate state of affairs has 
begun to correct itself, but the final act is yet to come, 
and we cannot take the conclusion for granted. For far 
too long, jurisdictional classification of the CDA’s pro-
cedural requirements has generated unjust and ineffi-
cient outcomes based on procedural technicalities, while 
obstructing congressionally permitted access to contrac-
tual relief and meaningful judicial review. Because the 
Supreme Court rarely grants certiorari in cases that deal 
with pure issues of procurement law, the Federal Circuit 
will likely have the last say with respect to the jurisdic-
tional classification of the CDA’s requirements. With 
that in mind, and acknowledging that a legislative fix 
is unlikely in the near term, this article urges contrac-
tors and their counsel to take every opportunity to raise 
these issues before the Federal Circuit as catalysts to fi-
nally break down these wholly unnecessary and unlawful 
barriers to an efficient and effective CDA dispute resolu-
tion process.

Context for the CDA and Distinctions Between 
Procedural Rules and Jurisdictional Requirements
The Distinction Between Procedural Requirements and 
Jurisdictional Preconditions
The distinction between a procedural requirement and a 
jurisdictional rule carries great significance. Courts have 
an independent obligation to determine whether sub-
ject-matter jurisdiction exists, and the issue can never 
be forfeited or waived, regardless of whether any party 
raises or concedes the point.8 In contrast, claim process-
ing rules and substantive elements of a claim can be eq-
uitably tolled, conceded, and waived if not timely chal-
lenged.9 Consequently, as illustrated by the introductory 
hypothetical, classifying a rule as jurisdictional can re-
sult in considerable unfairness to claimants and ineffi-
ciencies for all parties and institutions involved.10

Until relatively recently, courts, including the Su-
preme Court, have occasionally been careless in charac-
terizing rules as jurisdictional.11 Beginning with its 2006 
decision in Arbaugh v. Y&H Corporation, the Supreme 
Court has repeatedly admonished lower courts to care-
fully distinguish between jurisdictional and nonjurisdic-
tional rules to avoid so-called jurisdictional drive-by rul-
ings.12 Arbaugh explicitly directs lower courts to accord 
“no precedential effect” to rulings that purport to dismiss 
a case for lack of subject-matter jurisdiction when the 
discovered defect lacks jurisdictional status.13

Most importantly, Arbaugh provides a “readily 

Court precedent, most of the traditional procedural hur-
dles to CDA litigation—claim submission, certification, 
and timely appeal—are just that: procedural. As proce-
dural requirements, they are, of course, important, but 
they lack jurisdictional stature.

In the 1970s, Congress touted the CDA as a compre-
hensive reform designed to create a fair, efficient, and flex-
ible process for resolving procurement contract disputes. 
It was intended to provide contractors of all sizes and so-
phistication access to meaningful due process and judicial 
review. Prior to the CDA, contractor claims encountered 
potentially inexorable delays while winding their way 
through agency-specific administrative processes, and ac-
cess to meaningful judicial review was contingent on arbi-
trary jurisdictional distinctions between claims for breach 
of contract and claims “arising under” a contract clause. 
To remedy this, Congress adopted several recommenda-
tions of the Commission on Government Procurement 
designed to promote efficiency and fairness in U.S. pro-
curement policy, specifically to encourage companies to do 
business with the government, which, in turn, would in-
crease competition in the procurement markets.7

Despite congressional aspirations of fairness and ef-
ficiency, decades of judicial and administrative interpre-
tations have left the CDA riddled with unintuitive, sub-
jective, and highly contextual procedural traps. Worse 
yet, many of these procedural requirements have been la-
beled as jurisdictional by the Federal Circuit and its pre-
decessor (the U.S. Court of Claims), which allows for ex-
traordinary disruptions to the dispute resolution process.

Consider the following hypothetical. A contractor sub-
mits a claim to the contracting officer seeking payment 
for increased costs incurred during performance. After a 
brief correspondence, the contracting officer submits a de-
cision allowing the claim in part, but denying some of the 
requested payment. On appeal at one of the agency Boards 
of Contract Appeals, agency counsel does not raise any 
jurisdictional concern. After a full trial, the Board finds 
in favor of the contractor and directs payment of the full 
amount claimed. On appeal at the Federal Circuit, for the 
first time, the Department of Justice moves that the case 
be dismissed for lack of jurisdiction because the contractor 
failed to fully comply with one of the technical claim sub-
mission formalities—e.g., the contractor failed to request, 
implicitly or expressly, a decision from the contracting of-
ficer. The Department of Justice asserts that the overall 
tenor of the correspondence between the contractor and 
contracting officer indicates that the contractor may have 
desired further negotiation rather than a final decision, 
and therefore all further proceedings were legally void. 
The Federal Circuit reflexively recites its maxim that the 
claim submission requirement is a jurisdictional prerequi-
site to CDA litigation and accordingly dismisses the case. 

END OF DAYS 
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administrable bright line” rule for determining whether 
a statutory requirement is jurisdictional: If Congress has 
clearly stated that a statutory requirement is jurisdiction-
al, then the requirement is jurisdictional; if Congress did 
not clearly rank a statutory limitation as jurisdictional, 
then the requirement is not jurisdictional.14 Subsequent 
Supreme Court decisions provide a useful framework to 
discern whether this test is satisfied.

First, the primary inquiry rests with the text of the 
statute at issue; to that end, the Court repeatedly frames 
the pertinent question as whether the provisions at issue 
“speak in jurisdictional terms.”15 A requirement is not ju-
risdictional simply because it is mandatory or emphatic; 
nor is the word “shall” alone sufficient to limit a court’s 
authority.16 Instead, a jurisdictional requirement must 
speak to the court’s adjudicative authority, rather than 
the parties’ rights or obligations.17

The clearest example of a jurisdictional rule is one 
that is directly tied by its own terms to a court’s jurisdic-
tion over a cause of action, such as the amount in contro-
versy requirement for district court diversity jurisdiction: 

“The district courts shall have original jurisdiction of all 
civil actions where the matter in controversy exceeds the 
sum or value of $75,000. . . .”18 By contrast, the Court has 
deemed filing deadlines and statutes of limitations as the 
“quintessential” nonjurisdictional claim processing re-
quirements because they speak to the orderly processing 
of a claim, not the court’s adjudicative power.19

Second, the Court will consider the statutory require-
ment in context, particularly the relationship between 
the statutory provision that contains the requirement 
in question and the statutory provision that grants the 
court jurisdiction over the claimant’s cause of action. For 
example, the amount-in-controversy requirement above 
is incorporated directly into the same statutory provision 
that grants district courts jurisdiction in diversity cases. 
Of the many court holdings that a statutory requirement 
is nonjurisdictional, most explain that result in part be-
cause the statutory requirement at issue is codified in a 
provision separate and apart from the statutory provision 
that vests the tribunal with jurisdiction.20

Third, the Supreme Court will consider its own prior 
analysis of the requirement at issue—i.e., stare decisis.21 

On this basis, the Court found that the Tucker Act’s 
six-year statute of limitations is jurisdictional.22 The Su-
preme Court has declined to extend such treatment to 
statutory requirements just because they have been clas-
sified as jurisdictional by a line of lower court decisions.23

Finally, the Court has indicated that it will consider 
whether jurisdictional treatment of a requirement com-
ports with the statute’s overall purpose. For example, in 
the veterans benefits context, pursuant to the Veterans’ 
Judicial Review Act, veterans must file a notice of ap-
peal with the U.S. Court of Appeals for Veterans Claims 
within 120 days of receiving an adverse decision from the 
Board of Veterans’ Appeals.24 In Henderson v. Shinseki, 
the Court explained that the claimant-friendly nature 
of the veterans’ benefits system militates against treat-
ing the statute’s 120-day filing deadline for appeals as 
jurisdictional.25

The CDA’s Jurisdictional Framework
Through a series of unfortunate Federal Circuit hold-
ings, the CDA was burdened with five distinct jurisdic-
tional hurdles: (1) claim submission, (2) certification, 
(3) issuance of a contracting officer’s final decision, (4) 
timely appeal, and (5) a six-year statute of limitations.

The fifth was the first to fall. Prior to 2014, several 
precedential Federal Circuit decisions had treated the 
CDA’s statute of limitations as a jurisdictional require-
ment.26 But the Federal Circuit reversed that line of prec-
edent in the 2014 decision Sikorsky Aircraft Corporation 
v. United States, finding that the statute of limitations 
does not speak in jurisdictional terms and therefore can-
not pass the Arbaugh standard.27

While Sikorsky was a step in the right direction, it is 
only the beginning. Of the four remaining CDA provi-
sions assigned jurisdictional status, the requirements that 
a contracting officer issue a final decision and that a con-
tractor timely appeal therefrom are fairly self-explana-
tory. However, the Federal Circuit’s misclassifications of 
the claim submission and certification requirements as 
jurisdictional have proven most problematic, and further 
context is warranted.

Claim Submission
The Court of Claims gave jurisdictional status to the 
claim submission requirement in the 1981 decision Para-
gon Energy Corporation v. United States,28 and, as custom-
ary, the Federal Circuit adopted its predecessor’s posi-
tion.29 The court’s reasoning in Paragon started with the 
premise that its own jurisdiction is preconditioned on 
the issuance of a contracting officer’s decision, but then 
made an unexplained logical leap to assert that the con-
tracting officer lacks any authority to issue a decision 
until a contractor’s claim is properly submitted.30 Thus, 
even when a contracting officer’s decision is actually is-
sued (as it was in Paragon), failure to submit a claim in 
accordance with the CDA is a jurisdictional defect.31

The jurisdictional requirements associated with claim 

Through a series of unfortunate 
Federal Circuit holdings, the 
CDA was burdened with five 
distinct jurisdictional hurdles.
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submission are not limited to the CDA’s minimal man-
dates that contractor claims shall be “in writing” and 
“submitted to the contracting officer for a final deci-
sion.”32 The Court of Claims and the Federal Circuit re-
lied on the Federal Acquisition Regulation (FAR) defini-
tion of “claim” to create several subsidiary requirements 
that must be met to properly submit a claim—each 
of which is considered an independent jurisdictional 
prerequisite.33

Although the Supreme Court has admonished that 
jurisdictional tests should be clear and predictable,34 the 
subsidiary claim submission requirements are unintui-
tive, highly contextual, fact-specific, and often subjec-
tive. Three examples illustrate well the complexity of 
these jurisdictional tests.

First, a claim for payment must demand, “as a matter 
of right,” a “sum-certain,” which essentially requires the 
contractor to assert entitlement to the specific amount of 
money that is in demand, or at least provide enough in-
formation that the amount can be easily calculated.35

Second, “routine” requests for payment (i.e., requests 
made under the terms of the contract) must be “in dis-
pute” before they qualify as claims, whereas “non-rou-
tine” requests for payment (i.e., requests based on unfore-
seen or unintended consequences) need not meet the 
additional “in dispute” requirement.36 The distinction 
between “routine” and “non-routine” requests is factual 
and depends on the overall scheme of the contract and 
the parties’ expectations.37 It is also eerily similar to the 
pre-CDA distinction between claims “arising under” the 
contract and claims for breach of contract.

Third—as alluded in the introductory hypotheti-
cal—contractor claims must request a contracting offi-
cer’s final decision. This is a subjective inquiry. As long 
as the overall tenor of correspondence indicates that the 
contractor desires final action by the contracting officer, 
that prong of the test is satisfied.38 As such, requests for 
a final decision can be implicit; no specific wording is re-
quired.39 There is no necessary inconsistency between a 
request for final decision and an expressed desire to work 
mutually toward a claim’s resolution.40 But if the overall 
tenor of correspondence suggests that the contractor’s re-
quest for payment is actually a request for continued ne-
gotiation, then a final decision has not been requested, 
and jurisdiction is lacking.41 In that event, the correspon-
dence may “ripen” into a claim once negotiations reach 
impasse.42

Suffice it to say that all but the most seasoned con-
tractors could be excused for having some confusion as 
to whether they have met the FAR standard for claim 
submission in any given dispute. And nontraditional 
contractors and small businesses without specialized pro-
curement counsel may justifiably be surprised and disap-
pointed when their business partner attempts to avoid a 
legitimate breach of contract claim through a prelimi-
nary motion to dismiss for failure to satisfy these amor-
phous, anachronistic procedural formalities.

The Certification Problem
The Court of Claims gave jurisdictional status to the 
CDA’s certification requirement in the 1981 decision 
Paul E. Lehman, Inc. v. United States,43 and the Federal 
Circuit adopted its predecessor’s position.44 The justifica-
tion given in Paul E. Lehman for granting the certifica-
tion requirement jurisdictional status was based primar-
ily on legislative history. The Court of Claims started 
from the incorrect proposition that Senator Byrd justi-
fied the certification requirement as a response to con-
cerns raised by Admiral Hyman Rickover.45 The court 
then concluded that Admiral Rickover viewed certifica-
tion as a prerequisite to the disputes process, and there-
fore promoted certification to jurisdictional rank.46

Controversial regulations regarding which individuals 
within a company had authority to certify resulted in a 
tidal wave of litigation relating to motions to dismiss for 
lack of jurisdiction due to inadequate certification. Liti-
gation of these fact-specific procedural motions served 
to undermine the CDA’s purpose. As Professors John 
Cibinic and Ralph Nash remarked in 1990:

There have been so many defective certification cases over 
the years that they would make a veritable rogue’s gallery of 
wasted effort. . . . I would guess that this has happened ap-
proximately 500 times since the CDA was passed. . . . The 
result is mighty curious for an Act that was passed to make 
the disputes process more efficient—and certainly reveals a 
serious flaw in the CDA.47

Similarly, the Honorable Ruth C. Burg, when reflect-
ing on her tenure at the Armed Services Board of Con-
tract Appeals, addressed the impact of certification-relat-
ed motions:

This plethora of motions was extremely frustrating since it 
impacted not only a particular case where, if the certifica-
tion was invalid, the matter had to start all over, but also 
the entire docket. I still relive the feeling of futility I felt 
every time a motion to dismiss for failure to certify was sub-
mitted for one of the cases before me.48

This inefficiency (and countless unjust outcomes) 
led Congress to attempt a legislative remedy through 
the Federal Courts Administration Act of 1992, which 
(1) clarified who could certify a claim, (2) provided that 
the contracting officer had no obligation to issue a final 
decision on a claim that was not properly certified, and 
(3) affirmed that “[a] defect in the certification of a claim 
shall not deprive a court or an agency board of contract 
appeals of jurisdiction over that claim.”49 Just before Con-
gress sent the final bill to President Clinton, its spon-
sor, Senator Heflin, explained that the amendment “will 
eliminate the confusion and waste of resources that has 
resulted from the Contract Disputes Act certification 
being deemed jurisdictional. . . .”50

The Federal Circuit has not provided a precedential 
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holding as to whether failure to certify is still a jurisdic-
tional defect after the 1992 amendments; however, it has 
suggested in dicta and nonprecedential opinions that fail-
ure to certify may not be a jurisdictional issue.51 Neverthe-
less, and despite the 1992 amendment’s plain language and 
legislative intent, the Boards of Contract Appeals and sev-
eral judges of the Court of Federal Claims continue to ad-
dress certification as a jurisdictional requirement. Often 
citing FAR provisions and unenacted passages of legisla-
tive history, these decisions generally distinguish between 
“defective certification” and “failure to certify,” the latter 
of which is still treated as a jurisdictional bar.52

Neither Claim Submission, Certification, Nor Timely 
Appeal Are Jurisdictional Prerequisites to CDA 
Litigation
Applying the Arbaugh standard to the CDA require-
ments that are still afforded jurisdictional status, it is 
clear that all but one, issuance of a contracting officer’s 
final decision, are nonjurisdictional claim processing 
rules. To the extent the Federal Circuit or its predecessor 
courts ever articulated a basis for treating claim submis-
sion, certification, or timely appeal as jurisdictional, that 
prior rationale is now at odds with controlling Supreme 
Court precedent.

Contracting Officer’s Final Decision
When examining the statutory provisions that grant the 
Boards of Contract Appeals and the Court of Federal 
Claims jurisdiction over CDA cases, it is clear that those 
jurisdictional grants are contingent on the issuance or 
deemed denial of a contracting officer’s decision. Nev-
ertheless, just because a decision by the contracting offi-
cer is a jurisdictional prerequisite to CDA litigation does 
not mean that every statutory requirement ancillary to 
issuance of a contracting officer’s decision is also a juris-
dictional prerequisite.

The requirement for issuance of a contracting officer’s 
decision satisfies Arbaugh’s bright-line test because the 
need for such a decision is stated in jurisdictional terms 
that limit the adjudicative authority of the Boards of 
Contract Appeals and the Court of Federal Claims. Just 
as the amount in controversy requirement is incorporat-
ed directly into the same statutory language that grants 
district courts’ diversity jurisdiction, the need for a con-
tracting officer’s decision is likewise tied directly to the 
same statutory language that grants the Boards of Con-
tract Appeals and the Court of Federal Claims their ju-
risdiction over CDA cases.

The Boards obtain their jurisdiction through sec-
tion 7105(e) of the CDA, which provides that each 
Board “has jurisdiction to decide any appeal from a 
decision of a contracting officer. . . .”53 The Court of 
Federal Claims receives jurisdiction over CDA cases 
from section 1491(a)(2) of the Tucker Act, which ex-
plicitly conditions its grant on the issuance of a con-
tracting officer’s decision.

The Court of Federal Claims shall have jurisdiction to ren-
der judgment upon any claim by or against, or dispute with, 
a contractor arising under section 7104(b)(1) of title 41, 
including a dispute concerning termination of a contract, 
rights in tangible or intangible property, compliance with 
cost accounting standards, and other nonmonetary disputes 
on which a decision of the contracting officer has been is-
sued under section 6 of that Act.54

Accordingly, like the amount in controversy require-
ment for district court diversity jurisdiction, the issuance 
of such a decision is properly categorized as a jurisdic-
tional requirement.

However, just because the Boards’ and Court of Fed-
eral Claims’ jurisdictions over CDA disputes are contin-
gent on issuance of a contracting officer’s final decision 
does not mean that every statutory or regulatory require-
ment relating to issuance of that contracting officer de-
cision also carries jurisdictional weight. This is support-
ed by several Supreme Court decisions. For example, in 
Steel Co. v. Citizens for a Better Environment, the Court 
considered a statutory grant of jurisdiction that provid-
ed: “The district court shall have jurisdiction in actions 
brought under subsection (a) of this section against an 
owner or operator of a facility to enforce the requirement 
concerned and to impose any civil penalty provided for 
violation of that requirement.”55 The Court explained 
that “[i]t is unreasonable to read this as making all the 
elements of the cause of action under subsection (a) as 
jurisdictional, rather than as merely specifying the re-
medial powers of the court, viz., to enforce the violated 
requirement and to impose civil penalties.”56

Similarly, in Gonzalez v. Thaler, the Court recognized 
that a circuit court of appeals’ jurisdiction to review the 
final decision of a district court in a federal habeas pro-
ceeding was contingent on obtaining a “certificate of ap-
pealability” from the district court.57 However, it held 
that requirements for when the certificate may be issued 
and what the certificate must contain were not jurisdic-
tional because those requirements did not speak to juris-
diction and were located in separate statutory provisions 
from those that did speak to jurisdiction.58

As demonstrated in the next two sections, the juris-
dictions of the Boards of Contract Appeals and Court of 
Federal Claims are not conditioned on the submission or 
certification of a claim. Nor can those requirements be 
given jurisdictional status just because they may be pre-
requisites to the issuance of a contracting officer’s deci-
sion. Instead of being limitations on any tribunal’s adju-
dicative authority, claim submission and certification are 
mandatory claim-processing rules, albeit important ones.

Claim Submission
The two provisions of the CDA that most clearly articu-
late a claim submission requirement are those of section 
7103(a), which require that contractor claims “shall be 
in writing” and “shall be submitted to the contracting 
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officer.”59 Those requirements do not speak to adjudica-
tive authority; they dictate behavior of the parties, and 
thus are more accurately characterized as nonjurisdic-
tional claim processing rules. Context confirms this, as 
the rules for claim submission are located in an entire-
ly different statutory section than those that grant the 
Boards of Contract Appeals and Court of Federal Claims 
jurisdiction over CDA cases, which make no reference 
to proper claim submission.

The Federal Circuit’s analysis in Paragon concluding 
that claim submission is a jurisdictional requirement be-
cause the contracting officer lacks authority to issue a 
final decision until the contractor submits a claim is un-
supported by the CDA’s text and legally insufficient. In 
some circumstances, submission of a claim triggers the 
contracting officer’s statutory obligation to issue a final 
decision within a certain time frame, but nothing in the 
CDA suggests that submission of a claim triggers the 
contracting officer’s authority to issue a decision.60 And 
even if submission of a claim is a prerequisite to issuance 
of a contracting officer’s decision, as discussed above, 
that alone would not automatically make claim submis-
sion a jurisdictional requirement.

While the Federal Circuit has treated the claim sub-
mission requirement as jurisdictional for several decades, 
the Supreme Court has repeatedly indicated that it is the 
Court’s own precedent, not any lower court’s, that mat-
ters in this regard.61

Given the text, context, and past Supreme Court in-
terpretation of the claim submission requirement, there 
is no basis for affording it jurisdictional weight. Because 
claim submission is not jurisdictional, it follows that nei-
ther are any of the judicially and administratively con-
jured elements of claim submission—e.g., the need to 
demand a “sum-certain,” the need for “routine” requests 
for payment to be “in dispute,” and the need to request a 
final decision. These elements of claim submission lack 
any support in the statutory text, much less a clear state-
ment of jurisdictional import. Moreover, the current ju-
risdictional treatment of the claim submission require-
ment undermines the very purpose of the CDA. The 
CDA was the result of comprehensive reform undertaken 
because the prior system failed to give contractors reli-
able and efficient access to meaningful judicial review. 
Only inefficiency and inequity result from allowing agen-
cy counsel and the Department of Justice to impede judi-
cial review by having a case dismissed for lack of jurisdic-
tion based on the argument that the contracting officer’s 
decision was invalid because the contractor failed to ad-
equately request it.

This does not mean that the claim submission re-
quirement or its sub-elements are meaningless; to the 
contrary, they are important, mandatory claim pro-
cessing rules. Until a claim is submitted, the contract-
ing officer has no obligation to issue a written decision, 
and interest does not begin to run.62 A contracting of-
ficer should not be forced to choose between issuing a 

final decision or incurring interest on behalf of the gov-
ernment unless and until the contracting officer has re-
ceived adequate notice of the contractor’s claim and 
enough information to resolve that claim.63 In that con-
text, it makes sense that contractors must submit writ-
ten claims to the contracting officer and request a deci-
sion before triggering the contracting officer’s obligation 
to write a decision or the government’s obligation to pay 
interest.

However, nothing in the CDA’s legislative history 
supports the proposition that failure to submit a particu-
lar kind of claim in a particular kind of way could create 
a jurisdictional defect that fatally infects all subsequent 
proceedings. In the CDA’s entire, voluminous legisla-
tive history, there is not a single discussion relating to 
the manner of claim submission that might be sufficient 
to trigger the CDA’s dispute resolution procedures. As 
noted by Professors Cibinic and Nash, the only discus-
sion about when a contractor submission would consti-
tute a “claim” occurred in the context of determining 
when interest would begin to run.64 All reasonable im-
plications suggest that the procedures envisioned by the 
Commission on Government Procurement and Congress 
were to be triggered by the issuance of a contracting of-
ficer’s decision, not the submission of a contractor’s claim 
(or certification).

Certification
The CDA’s requirement that a contractor “shall certify” 
claims for more than $100,000 does not speak in juris-
dictional terms. Like the claim submission rules, the cer-
tification requirement dictates the parties’ behavior, not 
any tribunal’s adjudicative authority, and is thus non-
jurisdictional. Context confirms this, as the certification 
requirement is in an entirely different statutory section 
than those that grant the Boards of Contract Appeals 
and Court of Federal Claims with jurisdiction over CDA 
cases. The Court of Claim’s reasoning in Paul E. Lehm-
an that certification is jurisdictional because “Admiral 
Rickover viewed the certification requirement as a nec-
essary prerequisite to the consideration of any claim”65 
carries no weight under the Supreme Court’s direction 
in the Arbaugh line of cases.

For the same reasons explained in relation to claim 
submission, the notion that a contracting officer’s deci-
sion is invalid unless a properly certified claim is submit-
ted cannot stand.

Although the certification requirement itself does not 
speak in jurisdictional terms—one sentence of the CDA 
at section 7103(b)(3), added during the 1992 amend-
ments, states: “A defect in the certification of a claim 
does not deprive a court or an agency board of jurisdic-
tion over the claim.”66 In light of its plain language and 
clear legislative history, that sentence should be read as 
providing further affirmation that the certification re-
quirement is not jurisdictional.

As with the claim submission requirement, there is no 
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long line of Supreme Court precedent interpreting the 
certification requirement as jurisdictional, and the Feder-
al Circuit’s own line of precedent cannot tip the scale on 
its own. Thus, based on the certification requirement’s 
text, context, and prior Supreme Court interpretation, 
it is not jurisdictional. The legislative history supports 
this. Just before the 1992 amendments were passed by the 
Senate and sent to the president, Senator Howell Helfin, 
the bill’s sponsor, made no distinctions for technical de-
fects or failures to certify; instead, he stated that the bill 
would “eliminate the confusion and waste of resources 
that has resulted from the Contract Disputes Act certifi-
cation being deemed jurisdictional.”67 As the Federal Cir-
cuit recently confirmed, statements made in the House 
Report attempting to define “technically defective” cer-
tifications are irrelevant because that term was removed 
from the bill before it passed.68

Demoting the certification requirement from juris-
dictional status does not eliminate its importance or any 
contractor’s incentive to take certification seriously. If a 
claim is submitted with defective certification, the con-
tracting officer has no obligation to issue a written de-
cision, as long as the contracting officer provides the 
contractor written notice of the defects.69 Because the 
contracting officer can refuse to issue a final decision 
until proper certification is provided, the contractor can-
not obtain any remedy under the contract until it pro-
vides proper certification, and the government is never 
forced to decide an uncertified claim. This addresses Ad-
miral Rickover’s concern that contractors will game the 
disputes system by submitting unsubstantiated claims for 
unjustifiably high payments only to settle for a reduced 
amount. Admiral Rickover’s additional concerns of foul 
play are addressed by separate CDA provisions that pro-
vide monetary penalties for claims that are unsupport-
able due to fraud and misrepresentations. But once the 
contracting officer does issue a decision, only unfairness 
and inefficiency result from treating the failure to certi-
fy as a jurisdictional defect—particularly when the CDA 
expressly requires that certification must be provided be-
fore entry of final judgment.70

Timely Appeal
Turning to the CDA deadlines for appealing a contract-
ing officer’s decision, as discussed, although the Federal 
Circuit has yet to definitively address the issue, the court 
has expressed serious doubt as to whether the filing dead-
lines are jurisdictional. Like the six-year statute of limi-
tations determined to be nonjurisdictional by the Fed-
eral Circuit in Sikorsky, the CDA’s deadlines for timely 
appeal are mere claim processing rules, not limits to any 
tribunal’s adjudicative authority. As the Supreme Court 
has reiterated several times, filing deadlines are the 
“quintessential claim processing requirements,”71 regard-
less of how emphatic and nonconditional they may be.

Following the Federal Circuit’s recent comments  
in Creative Management regarding the distinction  

between dismissal pursuant to FRCP 12(b)(1) and  
12(b)(6), the Boards and Court of Federal Claims judges 
need not strain to read the writing on the wall. There  
is no justification for treating the CDA’s filing deadlines 
as jurisdictional.

Again, this is not to say that the CDA’s filing dead-
lines are not important or mandatory. Just as the CDA 
states, a contracting officer’s decision is final and nonre-
viewable unless timely appealed.72 As with any manda-
tory claim processing rule, failure to timely appeal from 
a contracting officer’s decision likely warrants dismissal 
for failure to state a claim. Lack of jurisdictional status 
only provides two caveats. First, the government must 
raise its defense of untimely appeal, or the defense will be 
waived.73 Second, a tribunal may, in exceptional circum-
stances, equitably toll a filing deadline.74

Conclusion and the Way Forward
For far too long, jurisdictional classification of the 
CDA’s claim submission, certification, and timely ap-
peal requirements has thwarted fair and efficient access 
to meaningful judicial review for government contrac-
tors. To right this wrong, contractors and their counsel 
should raise the arguments presented herein before the 
Boards of Contract Appeals, Court of Federal Claims, 
and Federal Circuit. Congress never envisioned—much 
less intended to create—the arbitrary, inefficient, and 
unjust obstacle course that the current jurisdictional 
classification of the claim submission and certification 
requirements represents. No defensible policy is served 
by depriving contractors of fair and efficient access to 
meaningful judicial review. Nor can the government af-
ford to unnecessarily discourage the nontraditional con-
tractors that drive innovation from the procurement 
market, particularly when the participation of such com-
panies is critical to maintain the nation’s technological 
and battlefield superiority.   
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