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SEC ENFORCEMENT

No Hidden Balls at the SEC

By Christian D. H. Schultz

In May 2022, at the Securities Enforcement
Forum West Conference, Gurbir Grewal, the
Director of the Division of Enforcement for the US
Securities and Exchange Commission (SEC), cre-
ated headlines in a speech that discussed perceived
“gamesmanship” by defense attorneys in enforce-
ment investigations.'

[T]oo often, we see defense counsel—some-
times even including Enforcement alums—
engage in conduct that seems to have little
purpose other than to delay our investiga-
tions .... When we see counsel repeatedly
encountering unexplained issues that delay
productions across different clients and mat-
ters, it undermines both our process and
trust between counsel and investigative
staff. While this is different than the public
trust I've spoken about so far, it’s critical to
rebuilding that public trust. That’s because
one of the most valuable qualities an effec-
tive defense lawyer can have is credibility
with the staff. We've all experienced this
firsthand—that close call when it’s counsel’s
credibility that carries the day and drives a
fair and timely resolution.

At the outset of a “fireside chat” at this year’s
conference on May 23, Director Grewal seemed to
change his tune slightly and made plain that defense
counsel was only one side of the coin. Addressing
his May 2022 remarks, Director Grewal said the

Christian D. H. Schultz is a partner of Arnold & Porter
Kaye Scholer LLP.

message also “should be heard loud and clear” by
the Enforcement Division’s investigative staff that
“this shouldn’t be a game of gotcha,” they “shouldn’t
be hiding the ball,” and “should be straightforward”

as part of the commission’s truth-seeking mission.

What got lost in that speech is that we all
have to do better and that includes the law-
yers on [the SEC’s] side of the V’ as well,
because this shouldnt be a game of got-
cha when we talk about Enforcement. We
shouldn’t be hiding the ball, we should be
straightforward, we should be engaged in
robust discussions throughout the investi-
gative process, we should be having reverse
proffers where possible [to] move investiga-
tions along .... That sort of got lost in the
speech last year.
Certainly, when there’s dilatory tac-
tics employed by defense counsel that
obstructs the truth-seeking mission of the
Commission, it delays investigations, it’s
bad for those individuals who are under
investigation, and doesn’t really help anyone
in the process .... Things have gotten bet-
ter and I just didn’t want to lose sight of the
fact that we have a part to play and that
message should be heard loud and clear by
the staff because we want to get to the right
answer as quickly as possible because that
benefits everybody; it benefits the market;
it benefits your clients; and really helps us
move things along.

Its not clear what prompted Director Grewal to
make these pointed remarks about his expectations
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of the investigative staff, perhaps questions that were Note

raised in his review of their action memos or the 1. The speech is at https://www.sec.gov/news/speech/gre-
“many” Wells meetings he has had with defense coun- wal-remarks-securities-enforcement-forum-west-051222.
sel over the past year. Only time will tell if this message The headline is at https://www.wsj.com/articles/sec-
is actually received by the investigative staff but defense official-decries-delay-tactics-used-by-some-defense-
counsel and their clients have reason to be hopeful. lawyers-11652731535.
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