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Private Practice, Public Policy

While some of the Trump 
administration’s regulatory 
changes may be effected im-

mediately through executive order, the 
most significant measures will need to 
grind their way through the adminis-
trative process and survive a gauntlet of 
legal challenges. As practitioners advise 
their clients on what to expect in this 
shifting landscape, a number of trends 
are beginning to emerge.

Incoming administrations naturally 
want to buy time to review their prede-
cessors’ positions and develop a strategy 
for implementing change. The Trump 
administration is no different, and the 
Justice Department has filed a flurry of 
requests to hold cases in abeyance and 
postpone hearings. Similarly, EPA and 
Interior have announced administra-
tive stays of Obama-era regulations in 
the crosshairs, and proposed extending 
compliance deadlines.

What’s notable is the growing 
number of court challenges to these 
delays. A variety of 
states, NGOs, and 
other stakeholders are 
challenging delays in 
implementing EPA’s 
and DOI’s oil-and-gas 
methane regulations; 
EPA’s one-year delay 
for designating attainment areas under 
the 2015 ozone standards; the agency’s 
20-month delay of its facility accident 
prevention rule; and EPA’s indefinite 
delay of the power plant effluent-limi-
tation guidelines.

In a significant development, the 
D.C. Circuit set aside EPA’s 90-day 
stay of methane standards for new oil 
and gas sources, holding that it was re-
viewable because it was “tantamount to 
amending or revoking a rule” and not 
supported by the record. When DOJ 
asked the court to delay issuing its man-
date for 52 days, the D.C. Circuit gave 
it only two weeks, to prevent EPA from 
running out the clock. Although a nar-
row ruling, it signals that the courts will 

take a hard look at agency justifications. 
Expect to see more decisions soon on 
the “power to delay.”

Policymakers have significant dis-
cretion to change direction, but policy 
preferences are not the only dynamics 
at play. DOJ, for example, will also give 
consideration to long term institutional 
interests that transcend administra-
tions. Nowhere was this more evident 
than in the Fourth Circuit’s dismissal 
of a citizen suit brought against the 
Obama EPA by coal company Mur-
ray Energy. In January, the company 
had convinced a judge in West Virginia 
to issue a sweeping injunction requir-
ing retroactive evaluations, under the 
court’s continuing supervision, of the 
employment effects of all Clean Air Act 
regulatory actions impacting the coal 
industry, among others. These went be-
yond the analyses EPA normally con-
ducts in major rulemakings.

What’s interesting is not that the 
agency appealed, but that the appeal 

was blessed and vigor-
ously argued by the 
current administra-
tion. As DOJ’s new 
leadership has com-
mented, whatever the 
current policy views 
may be on jobs and 

coal, the case presented separation-of-
powers issues regarding the authority of 
district courts to issue broad “program-
matic” relief in the context of manda-
tory-duty citizen suits — an interest 
that cuts across administrations. Prac-
titioners should keep in mind the role 
that such interests play in government’s 
litigation decisions.

On a number of fronts (beyond just 
health care), Trump is faced with the 
quandary of whether merely to repeal 
an Obama-era regulation, or to repeal 
and replace it with a new regulation. 
For example, EPA plans to withdraw 
the Clean Power Plan “on grounds that 
it exceeds the statutory authority pro-
vided under Section 111 of the Clean 

Air Act.” But it has yet to indicate what 
it believes the scope of its authority 
is. Will the agency endorse a position 
that precludes any regulation of carbon 
emissions from existing plants, or will 
EPA seek to replace the CPP with a 
scaled-down program?

Similarly, with respect to the Wa-
ters of the United States rule, in which 
EPA and the Army Corps defined the 
phrase for purposes of Clean Water 
Act jurisdiction, the agencies must 
decide whether to repeal, or to repeal 
and replace. They proposed to rescind 
the Obama-era rule and to replace 
it with the previous definition. That 
proposal would, ironically, send the 
program back to the status quo that 
had existed since the Supreme Court 
last addressed the issue in its frag-
mented 2006 opinion in Rapanos — a 
status quo that few were happy with. 
While the administration has pledged 
to issue its own new-and-improved 
definition in 2018, observers are an-
ticipating a heavy lift.

The administration has made nu-
merous regulatory commitments on 
some complex issues, many of which 
will come due around the same time. 
There will likely be pressure to final-
ize the biggest and most controversial 
rules well before the next presidential 
campaign is in full swing, and if pos-
sible, with enough time so that the reg-
ulations can be defended in court by 
this administration’s legal team. Practi-
tioners should anticipate the potential 
for a regulatory bottleneck in 2019 and 
early 2020.
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What Can Animal Law Learn From 
Environmental Law?

Edited by Randall S. Abate

This book, edited by Prof. Randall S. Abate of Florida A&M University College of 
Law, seeks to �ll the gap between the complex legal issues that matter most to 
the environmental law and animal law movements. Environmental law, with its 
intricate layers of international, federal, state, and local laws, has a longer history 
and is more established than its animal law counterpart. Yet, animal law faces 
many of the same legal and strategic challenges that environmental law faced in 
seeking to establish a more secure foothold in the United States and abroad. As 
such, animal law stands to gain valuable insights from the lessons of the 
environmental law movement’s experience in confronting those challenges.

The 17 chapters contained in this book compare the very di�erent trajectories of 
the two movements’ regulatory histories and examine the legal intersections that 
may exist across them. Professor Abate draws on the talents of 22 experts from 
academia, the nonpro�t community, and the legal profession to examine the 
ways in which animal rights and welfare law can bene�t from lessons learned in 
the environmental �eld. Providing various contexts and perspectives from U.S. 
law, foreign domestic law, and international law, the book addresses a myriad of 
substantive issues, including climate change, international trade, agriculture, 
invasive species, lead pollution, and �sheries management, as well as procedural 
issues, such as standing and damages. The book concludes with a vision for the 
future on how animal law can learn from environmental law and how the two 
movements can better coordinate their common objectives.
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“This is a path-breaking collection of thoughtful essays on the relationship between traditional environmental law and the emerging law of 
animal rights and welfare. Indeed, these closely reasoned accounts show how intertwined are the strands of law that comprise these 
seemingly disparate �elds. In a human-dominated world, the book is a useful reminder that hubris can lead to catastrophe for all forms of life 
on earth.”

—Patrick Parenteau, Professor of Law and Senior Counsel of the Environmental and Natural Resources Law Clinic, Vermont Law School
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